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New Vork Eerows 


If you have any documents pertaining to New York real estate 
to be placed in escrow pending completion of any agreement in 
New York City, we are equipped to act as escrow agent with 
efficiency and at moderate cost. 

For over sixty years, we have been closing real estate contracts 
for our clients and have acquired the necessary experience 
to solve the various difficulties that ofttimes arise in connection 
with real estate. 


Title Guarantee and Trust Company 


176 Broapway , mo 175 REMSEN STREET 
New Yor« \ Foam?) BrooKkLYN 


Your Good RIGHT HAND zz 
NEW YORK STATE 


For out-of-state banks and trust institutions, the next best 
thing to a branch of their own in New York State is the 
ancillary service of the Brooklyn Trust Company. With 
eighty years of fiduciary experience and with complete 
facilities and modern operational methods, we are equipped 
to provide prompt, efficient co-operation on estate and 
trust matters requiring special attention in this state. 


BROOKLYN TRUST COMPANY 


MAIN OFFICE: 177 Montague Street, Brooklyn 
NEW YORK OFFICE: 26 Broad Street, New York 
24 Offices in Greater New York 
Member Federal Deposit Insurance Corporation 
Member New York Clearing House Association 





Crusis and Estates The Journal of CAPITAL 


Founded 1904 by C. A. Luhnow 


Vol. 83 DECEMBER, 1946 


THE NATIONAL SCENE 
STRIKES, ARBITRATION AND LABOR COURTS — Editorial 
THE GHOST IN THE PROFIT STATEMENT 
Voices from Industry 
Soak-the-Inheritor Proposal 
The Capitalabor Team 


FINANCIAL RELATIONS 


OPERATION L-M-C — John D. Biggers 
Business Must Be Dehorned ; 

THE PEORIA CONFERENCE — Case Bistexy 
PROFIT PUBLICITY — Staff Study 


MID-CONTINENT TRUST CONFERENCE 572 


ESTATE PLANNING AND NEW BUSINESS 


*Passing Property by Joint Tenancy — Burns W. Swenson 
Where There’s A Will 

Trends in Estate Planning — Henry S. Reues 

*Employee Benefit Plans — James A. Hamilton 
*Customer Relations for Trust Institutions — Harve H. Pens 


TRUST MANAGEMENT 


*“Pay-as-you-go” Trust Compensation — Joseph W. White 
*Trust Prospects in the Midwest — John A. Reid and others 
Texas to Seek Common Trust Fund Law 


*Lessening “Risk” Costs in Trust Administration — Roy C. Gagsed 
Common Trust Fund Practices Approved by Court ‘ 
Georgia Trust Conference ae : ‘ 


INVESTMENT 


*Investment Review in Smaller Trusts — F. C. Mayne, Jr. 

A Plea for Common Stocks — B. Hollon Smith 

Insured Shares for Small Trusts — Walter M. Bastian 
*Foreign Markets and Our National Economy — Wilbert Ward 


LAW and TAXES 


*Clifford Regulations Analyzed — William H. Avery, Jr. 
*Reappraisal of Revocable Trust — Edward C. King 
Lawyers and Bankers Agree on Policies ; ; 
Taxation of Life Insurance — Mayo A. Shattuck 
Current Federal Tax Notes — Samuel J. Foosaner 
Recent Decisions 

*Denotes Mid- Continent Trust Conference ‘addres. 


Copyright 1946 Fiduciary Publishers, Inc. 


Published by FIDUCIARY PUBLISHERS, Inc., 50 East 42nd Street, New York 17. Tel. Vanderbilt 6-0310 


CHRISTIAN C. LuHNOW, Editor & Publisher E. M. ALBRECHT, Business Manager 
P. Puruip Lacovara, Legal é Associate Editor SAMUEL J. FOOSANER, Contributing Tax Editor 
GLENN GARBUTT, Associate Editor 
Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 28, 19386. 


Subscription, $5.00 per annum; Canada, $5.50; Foreign, $6.00; Single Copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 


TRUSTS and ESTATES is not to be considered as endorsing the views which may be advocated in signed articles. 





TRUSTS and ESTATES—December 194¢ 


Continuously—for 


Half a Century 


315 banking institutions have been 
Central Hanover correspondents con- 
tinuously for half a century. Central 
Hanover is one of New York’s oldest 


commercial banks. 


CENTRAL HANOVER 


BANK AND TRUST COMPANY 
NEW YORK 


Member Federal Deposit Insurance Corporation 





STRIKES, ARBITRATION and LABOR COURTS 


OR TOO MANY YEARS we have heard 

a great deal about “rights” but very lit- 
tle about responsibilities. When millions of 
willing workers are thrown out of employ- 
ment, through no fault of their own, by a 
pressure group of 400,000, and when public 
health is endangered, it is time to challenge 
the creed that the right to strike is inalien- 
able. 


Mass-minded philosophies have been al- 
lowed to supercede the concern of the na- 
tion’s founders for the “rights” of indi- 
viduals. Dictatorship — industrial, labor 
and political—is born of such thinking. 
Under a government of law and not of men, 
the rights of individuals or groups have 
their limits in the rights of others. 

The right of individual companies to fix 
selling prices does not extend to groups of 
companies, or all companies in an industry, 
so to fix prices or withhold their goods or 
services. Neither should the right of the 
individual worker to withhold his services 
extend to collusion by a group of workers 
to withhold their services, to coerce others, 
and still maintain the legal status of em- 
ployees. 

Rather, in a complex and interdependent 
society, a charter or license to engage in 
business, and the acceptance of employment 
in that business, assumes the joint obliga- 
tion to operate the business in the best pub- 
lic interest. We are certain that public 
opinion would say the coal industry has no 
“right” arbitrarily to close the mines when 
the public wants coal, so long as the opera- 
tion of each company yields fair wages to 
labor and capital. We believe the law and 
the courts must accord evenhanded justice 
in the public interest. 

* * * 


EGISLATION which would prohibit 
Astrikes against the public welfare, or 
require judicial determination of labor- 
management disputes, must first establish 
equitable principles as to the rights and 


obligations of the parties, and the scope of 
authority of an arbitrator or labor court. 

Arbitration is now a court of last resort 
in many labor-management relationships. 
Unfortunately, it was not advanced con- 
structively by the National War Labor 
Board, whose orders brought only confused 
and confusing court decisions which were 
saved from Supreme Court determination 
by the end of the war. 


Arbitration is readily accepted as the 
terminal point under labor contract griev- 
ance procedures because the contract sup- 
plies the written “laws” governing the arbi- 
trator sitting as the “court”. Compulsory 
arbitration for determination of the terms 
of a new agreement is resisted by both labor 
and management primarily, we believe, be- 
cause there are no fixed “laws” governing 
and limiting the jurisdiction of the “court”. 


Industry has been conditioned to many 
third party determinations of disputes 
through experience under a growing body 
of federal and state regulatory legislation, 
as well as long-time restraints inherent in 
constitutional government. Organized la- 


bor is not so conditioned under law. 
* * * 


IVEN some remedial legislation, public, 
labor and management would probably 
repose greater confidence in a permanent 


judiciary (with the usual requirements 
that the judges be “learned in the law’’) 
than in lay arbitrators. Utter disregard for 
the rules of evidence, for example, which 
have characterized government labor tri- 
bunals, NLRB, NWLB, fact finding boards, 
and government sponsored arbitration, is 
repugnant to the American concept of jus- 
tice under law. 


In the clamor for an end of costly strikes 
and seeming acceptance of compulsory arbi- 
tration as a solution, there are many condi- 
tions upon which the general public appears 
to be inadequately informed. For example, 
the public does not seem to realize that 
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management can bargain collectively in 
good faith and still, under compulsion of 
cold facts, come up with a complete denial 
of a union wage demand. Nowhere should 
this be more self-evident than in public 
service companies where selling price 
(rates) or profits are already rigidly regu- 
lated by law. 

Yet it has been the avowed position of 
labor and government agencies, seemingly 
endorsed by Senator Wayne L. Morse in 
Senate Labor Committee hearings, that ar- 
bitration consists of granting at least some 
part of a union demand. If this theory pre- 
vailed in criminal law, a person indicted 
for murder would never be acquitted and 
would never hang, but would be sentenced 
to a term of imprisonment, whether inno- 
cent or guilty. 

* * * 

HETHER the ultimate solution lies 

in arbitration or in labor courts, it is 
apparent that there must be an equitable 
body of law and procedure underlying either 
course. Such law must be fair and clear as 
to the respective rights of employers and 
employees and agents of the employees. By 
specific inclusion or exclusion, it must pro- 
vide a clear line of demarcation between 
business functions which are and are not 


From the Labor Press 
(C. I. O. News, Oct. 21, 1946) 


z 


So youve been listening to those NAM 
broadcasts adain! 
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subject to arbitration or jurisdiction of la- 
bor courts. 

The most simple law might involve only 
an inclusive definition of “conditions of 
employment” subject to collective bargain- 
ing under the Wagner Act, in addition to 
wages and hours. All other managerial 
functions would thereby be excluded from 
compulsory collective bargaining, but not, 
of course, from mutual contractual agree- 
ment. Nor would this affect other laws 
which now regulate the functioning of 
management: 


Employers who have been living in glass 
houses and presenting facts galore to parti- 
san government agencies for the past ten 
years should have no hesitation about ac- 
cepting judicial determination of labor dis- 
putes under constitutional law. Neither 
should labor organizations. 


The entire nation needs more effective 
lines of communication by which each group 
may be made aware of its interdependence 
with other groups; of the social and eco- 
nomic effects of its daily activities. The 
failure of government and in many cases of 
management to create or keep such lines 
open has resulted in our dismal misunder- 
standings of today. Economic relations can 
no longer be neglected as a top responsibili- 
ty of industry, education and government. 
Protection for the “rights” of all of the peo- 
ple is the first duty of government. 


Seek Public Opinion on Financial 
Reporting 


What the public thinks, their attitudes, inter- 
ests and misunderstandings regarding the 
financial and especially profit side of business, 
is the subject of a national study sponsored by 
the Controllership Foundation, Inc. Conducted 
by Opinion Research Corp., the survey will lay 
a basis for better methods and content of bus- 
iness accounting presentations to the man on 
the street, exploring the areas of public in- 
formation and lack of it. 

Members of the Controllers Institute of 
America had previously concluded that popular 
attitudes toward profit reporting practices 
is one of the most important questions facing 
the profession. They will also find out what 
kind of people are best and least informed and 
their present sources as a basis for directing 
future financial information. 

The Foundation will also have the benefit 
of previous studies by Opinion Research as to 
what various stockholders want to see in 
annual reports, and the points least under- 
stood. 





THE GHOST 


in the PROFIT STATEMENT 


The Modern Factor in Investors’ Judgment of Management 


MPLOYEE ATTITUDES and public 

opinion, based on misinformation or 
lack of knowledge of the simple economic 
facts of business, can ruin the very com- 
pany that pays their wages and pensions, 
and the major share of our taxes. 

Investors are beginning to realize that it 
is not enough for a corporation’s manage- 
ment to be skilled in producing and selling 
its goods or services. Unless there is an 
adequate profit margin, neither investor nor 
employee has security or opportunity for 
advancement. Nor can the plant community 
prosper. 

Investors are beginning to look beyond 
the technical and financial records of busi- 
ness, to look into the industrial and public 
relations policies and actions of corpora- 
tions. The Ghost of the Profit Statement 
has spirited away too much of the corporate 
substance. 

The Ghost that is haunting every Profit- 
and-Loss Statement, every Balance Sheet, 
is Public Opinion, the most irresistable 
force in business as in political affairs. Hon- 
estly informed, it can create the conditions 
necessary for prosperity, but left unin- 
formed of the basic economics of business 
—or misinformed by self-seeking pressure 
groups — it can ruin companies, industries, 
nations. 

* * * 


What is happening between gross and 
net income is of grave concern to every in- 
vestor — it is becoming the concern of mil- 
lions who will depend on pensions. The im- 
pact of public opinion is felt not only on the 
gross income in the P & L Statement — in 
voluntary purchases or price controls — it 
is felt in taxes and in labor costs of raw 
materials and company payroll. 


Until corporate and financial manage- 
ment puts the emphasis where it belongs — 
on the human factors, the public relations of 
business — there will be no security in se- 
curities, no chance to reward initiative and 
increase employment. Public antagonism or 
indifference to fair profits can undo the 
best work of management in producing and 
selling its goods and services, can turn 
gross profit into net loss. 


In technical know-how of production and 
sales American industry is unsurpassed. 
That used to be sufficient for successful 
operation — before the wave of mistrust 
and misunderstanding brought continuing 
attacks on the thinning profit margin on 
which our entire economy and progress de- 
pends. 

But the breach in personal contact be- 
tween owner-managers and employees — re- 
sulting from company growth and speciali- 
zation — left fertile ground for sowing dis- 
trust and antagonism. 

That ground has been so neglected by 
some stewards of corporate investment as 
to jeopardize not only the savings of the 
people but the very system of free enter- 
prise. Experts in production, sales or re- 
search, they have too often failed in the hu- 
manities of business; machines have be- 
come an end, rather than a means of aiding 
those who furnish them and operate them. 

Until a company effectively demonstrates 
the identity of its profitability with the 
welfare of its employees and communities, 
it cannot be regarded as an attractive place 
for investment. 





ROBERT R. WASON, President—‘Pro- 
fit is the gearing mechanism of the Ameri- 
can economy. Without it, gears don’t 
mesh, wages fall, unemployment rises. With 
profit, wages can be paid, materials can be 
bought, the standard of living raised. 


“In America, the best source of capital is 
individual savings. The best distribution 
of capital is through free choice in making 
investments. This process required man- 
agement to compete for available capital 
by offering profit on savings. 


“The right to a fair profit is as funda- 
mental to our system as the right to a fair 
wage.” 

% * * 

DR. EDWIN G. NOURSE, Chairman, Coun- 
cil of Economic Advisers, under Employment 
Act of 1946 — “This act assures private bus- 
iness a more favorable environment in which 
to work than they thought, in the 1930’s, they 
could again count upon. Management of private 
business in this country has now been tried 
at the bar of public opinion and no death 
sentence has been passed. It would, however, 
be too much to say that the charge has been 
completely dismissed. The present period is 
rather one of probation, in which it is up to 
business management to justify itself.” 

ee  “« 

DR. LEO WOLMAN, Economist, Columbia 
University — “Looking into the future, we 
are going to have a wage increase. I don’t 
know the amount, but you can say this: no- 
body is going to increase wages less than 10 
cents an hour. It will be followed by a sub- 
stantial price increase. 

“It will be the last wage increase for some 
time to come. It is a mistake to get this one; 
it is an irresponsible group that asks for it. 
It adds to strains and stresses in the economic 
system which, if you push them much further, 
will bring us into trouble.” 

* * * 

H. H. SCHELL, President, Sidney Blumen- 
thal & Co. — “Some of our laws unwittingly 
promote monopoly. To be specific, the undis- 
tributed earnings tax actually discouraged 
competition by preventing normal growth of 
small companies in many industries. The 
graduated tax on corporate earnings penalizes 
the growth of small business.” 

ok * * * 

SENATOR JOSEPH H. BALL — “I have 
listened to a great deal of testimony for the 
past six years and I have yet to hear union 
leaders make any showing of general employer 
abuse or misuse of power which would justify 
legislation checking them. The main complaint 


TRUSTS and ESTATES—Decembcr 194¢ 


VOICES FROM INDUSTRY 
Heard at NAM 51st Congress of American Industry 


was that when the unions demanded a 30-cent 
increase in wages, the employer made an 
insulting counter offer of a mere 10 cents an 
hour. Whether the employers were sound 
economically is a question which only a free 
market can decide eventually.” 

* * * 

IRA MOSHER, Chairman, NAM Board of 
Directors — “This wholly understandable de- 
sire of the American working man (for secur- 
ity) is reflected in the growing demand for the 
guaranteed annual wage... All of us know 
security cannot be guaranteed by the govern- 
ment because the government is no better than 
the productive capacity of the economic system 
which supports it. 

“Mere selfish interest should make every 
management redouble its efforts to stabilize 
employment. You should be the ones to force 
steady employment on your employees in- 
stead of waiting for them to make you do it.” 

* ok * 

LANE D. WEBBER, Vice President, South- 
ern California Edison Company, Ltd — “Only 
the people can achieve economy by asking less 
of government and demanding that it confine 
itself to the thrifty administration of the rea! 
and proper- functions of government. I hon- 
estly believe that the national budget can be 
balanced this year — 1946-47 — and shortly 
be reduced to about $20 billion, including ade- 
quate provision for debt retirement.” 

> «- 4 

AVERILL HARRIMAN, Secretary of Com- 
merce — “I do not wish to be represented 
as meaning that the Department of Commerce 
should be the representative in government of 
business as a pressure group, but the Depart- 
ment should direct its efforts toward the de- 
velopment of policies in the economic field 
through which industry and commerce can best 
serve the public interest.” 

* * * 

FRED C. CRAWFORD, President, Thomp- 
son Products, Inc. — Said that American bus- 
iness must have the good-will of the public at 
large, the community and the employees. While 
NAM seeks to do the national job, it is up to 
each employer to sell the American Way in his 
own community and his own plant. He called 
for development, on the top policy plane, of 
“sales departments” in each company to sell 
stockholders and employees the principles on 
which successful business is operated. 

“Get economic facts about the business — 
financial statements — to the employees a 
week before they are released to the press. 
When somebody says $15 billion dollars profit 
is bad, quote it on your bulletin boards and 
under it put a signed statement reading ‘it’s 
a d--- lie.’ ” 





Soak-the-Inheritor Proposal 


HE ECONOMIST (London), in a lead 

editorial “Preaching at Symptoms” 
in its November 9th issue gives timely 
warning of the incentive-killing effect of 
the “present cruelly high rates of direct 
taxation” on the employer. The editorial 
continues: 


‘Why is there not an objective inquiry 
into the question whether the purpose of 
“soaking the rich” cannot be achieved by 
methods less harmful to economic activity 
— for example, by death duties rather than 
by income taxes?’ 


The idea of dividing the wealth of the 
dead has gained a wide following largely 
because it appears to be a painless form 
of taxation, with a minimum of complaint 
and seemingly little economic disturbance. 
Few people become emotionally upset by 
the thought that the man who leaves $5 
million or so has half taken by taxes. 


But if a large share of the investments 
in private industry must be liquidated 


each generation, and the cash be paid 
over to government, it becomes a matter 
of national as well as individual conse- 
quence, there are not many who can af- 
ford to take, in substantial degree, the risks 
of venture investment. Nor is the estate or 
trust fund a “stagnant pool,” or cash in the 
hands of wastrels; it is mainly the mone- 
tary evidence of the tools of industry. 

These illusions need to be cleared up; 
careful analysis of the economic func- 
tions and relations of estate investments 
needs to be made, lest we destroy one of 
the great incentives to work and saving, 
before we tear down not only the home of 
another but the financial stability of our 
private enterprise system. It will be our 
privilege to present, beginning in an early 
issue, a series of article studies on this sub- 
ject by Roy C. Osgood, recently retired 
vice-president of the First National Bank 
of Chicago and authority on Estate Tax- 
ation, identified with Congressional com- 
mittee hearings on the subject. 


Capital Management Items 


THE ‘REAL’ RETURN ON SAVINGS, 
as measured by the purchasing power of 
current interest rates, is probably the low- 
est on record. A study of the trend of inter- 
est rates and of living costs, -prepared by 
the Institute of Life Insurance, shows that 
in recent years the “real” return on savings 
has gone down much farther than have in- 
terest rates themselves. In 1939, a dollar 
saved and invested in top quality corporate 
bonds would earn 3.01 per cent. Comparable 
bonds in September of this year returned 
only 2.55 per cent. During the same period, 
living costs rose so that the purchasing 
power of the dollar has fallen by approxi- 
mately one-third. Thus the “real” return 
on savings declined 43 per cent from 1939 
to the present. 

The effect of this combination as a de- 
terrent to the rate of savings in the nation 
is an important consideration, because of 
the growing demand for capital with ex- 
panding business activity and rising price 
levels. To the average person, however, the 

aramount thing about money normally is 
ts buying power. This applies with particu- 
lar force to retirement years when indi- 


viduals or families are so largely dependent 
on the incomes from pensions or long-range 
savings programs. 


CONSUMERS’ BUYING MORE SE- 
LECTIVE: — Price advances, plus the 
greater supply of goods available, have 
served to make buyers more selective in 
their purchases. Some durable goods, such 
as irons and other small appliances, give 
indications of approaching a buyers’ mar- 
ket stage. Soft goods, moreover, which have 
had little competition from durable and 
semi-durable lines, are beginning to reflect 
resistance and are being offered by retail- 
ers in scheduled sales before the end of the 
Christmas shopping season. Furs and some 
luxury clothing lines have also been spe- 
cially featured. 

Expenditures for food, and recreation, 
which were high during and just following 
the war, are being cut back substantially 
as reflected in the drop in restaurant and 
travel business. Lower meat consumption 
is also manifest among low income groups. 

Automobiles continue to be in great de- 
mand as price advances in both new and 
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used cars have not discouraged buyers. 


WHOLESALE COMMODITY PRICE 
LEVEL in the last week of November ex- 
perienced its first real setback since the end 
of price controls. Advances in several indus- 
trial fields failed to offset a market decline 
in agricultural and food prices. As a result, 
The Journal of Commerce weekly price in- 
dex, based on 110 diversified commodities, 
declined from 158.4 to 155.9, as against 
150.4 per cent.of its 1927-1929 average. 
Buyers’ resistance against peak prices ap- 
peared to be the real reason as the declines 
were principally in a number of scarce 
commodities which had scored substantial 
price gains, such as hides, burlap, olive oil 
and turpentine. Grain prices broke sharply, 
furthering the decline in the food group as 
a whole. Where seasonal factors no longer 
bolster food prices, the trend seems lower. 
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INDUSTRIAL OUTPUT reached new 
all-time peaks in many lines prior to the 
miners’ walkout. Production levels in Octo- 
ber of this year, compared with the average 
month of 1941, were 19 to 40 per cent high- 
er for radios, vacuum cleaners, electric 
ranges, washing machines, gas ranges, pas- 
senger tires, farm machinery and woolen 
and worsted fabrics, according to the report 
of Civilian Production Administrator John 
D. Small. In durable goods lines only me- 
chanical refrigerators, sewing machines 
and automobiles failed to exceed pre-war 
rates—for example, the 285,562 passenger 
automobiles produced in October were still 
10 per cent below the 313,000 produced in 
the average month of 1941. Manufacturers’ 
shipments of finished goods in October were 
$12.5 billion, setting a new high record for 
peacetime. 


Union Activities in Banks and Trust Companies 


URTHER MANIFESTATIONS of union 

organizing activities among employees of 
banks and financial houses became apparent 
with announcements from several quarters 
early this month. Indications are that activ- 
ities among bank workers have penetrated 
beyond the level of guards, messengers and 
building service employees, to include clerical 
workers in the white collar groups. 


Spokesmen for the Financial Employes 
Guild (CIO) announced that more than 1,000 
clerical workers in the New York metropolitan 
area would petition this month for recognition 
in banks and brokerage houses. 


At the annual meeting of stockholders of 
the Bank of the Manhattan Company on 
December 3, J. Stewart Baker, chairman of 
the board of directors, reported: 


“An attempt is being made to unionize 
the clerks in the Bank. Local 96, United 
Office and Professional Workers of America, 
C.I.0., has filed a petition with the New 
York State Labor Relations Board to be 
certified as the representative for collective 
bargaining purposes of the clerks in the 
seven of our fifty-three offices which are 
called the Uptown Division. The petition 
asks the Labor Board to declare that em- 
ployees in the seven branches alone consti- 
tute an appropriate unit for collective bar- 
gaining. This move is a part of the Union’s 
stated effort to organize the clerks of all 
New York City financial institutions. 

“The management of the Bank believes 
that it is against sound public policy to have 
unions of employees of banks which have 


public and trust functions. The manage- 
ment also believes it would be unfortunate 
if there came between the employees and 
the management a union bargaining agent 
with no responsibility to keep the Bank on 
a sound financial basis, and operating at 
all times to serve its banking and trust 
customers, both private and governmental. 
In any event, a unit for collective bargain- 
ing consisting of employees in the same 
jobs in less than all the offices of the Bank 
would be wholly inappropriate and im- 
practical. If the Labor Board should not 
deny the petition of the Union and if the 
Union persists, the questions involved will 
have to be determined in the highest court 
of New York State and the United States 
Supreme Court.” 


Harvey D. Gibson, president of Manufac- 
turers Trust Co., on the following day rejected 
a petition by main office employees of the 
bank’s securities’ clearance department for 
recognition of the United Office and Profes- 
sional Workers of America (CIO) as their 
collective bargaining agent, and notified the 
union that the bank’s views paralleled those 
expressed by Mr. Baker. 


In reply to the statement by Mr. Baker, Leon 
S. Berney, head of the UOPWA, is reported 
to have said that the right of bank employees 
to bargain collectively was guaranteed by 
both State and Federal law and that this will 
be cited by the UOPWA in its “fight to compel 
the Bank of the Manhattan Company and 
every other major bank to deal with their 
employees through a union.” 





— THE CAPITALABOR TEAM — 


Developments which have promoted, or promise to promote, mutual 
welfare of employees, employers and providers of capital tools. 


Pension Plan in Clothing Industry 


An industry-wide old-age pension plan will 
be started some time in January in the men’s 
and boys’ clothing industry for workers who 
have reached the age of 70 and seen twenty 
years service in the industry. 

Announcement was made jointly by Jacob 
S. Potofsky, president of the Amalgamated 
Clothing Workers of America, CIO, and Ray- 
mond H. Reiss, president of the Clothing Man- 
ufacturers Association of the United States. 

Under the plan, workers eligible for retire- 
ment may voluntarily quit their jobs and ob- 
tain pensions equal to their social security al- 
lowances from the Government. 

The pension arrangement supplements a 
comprehensive system of life, health, accident, 
hospitalization and maternity insurance al- 
ready set up in the industry through collective 
bargaining for which the employers now pay 2 
per cent on their weekly payrolls. 


Some Special Union Demands 
As reported by American Management Assn. 

. Guaranteed annual wage (minimum num- 
ber of weeks work per year) 

. Thirty-hour week with no loss of earnings 
—six-hour day 

3. Prohibition against arbitrary retirement of 

workers over certain age 


. Time and one-half pay for work on Satur- 
day and double time on Sunday 


5. Elimination of incentive pay systems 
. Industry-wide collective bargaining and 
contracts 
. Health and medical insurance 
. Payment of grievance committeemen 
. Double time for work on holidays 
. Pay for holidays not worked 
. Premium pay for Saturday work 
2. Liberalized vacation plans 
3. Wage increases of unvarying amounts 
. Union shop instead of maintenance of mem- 
bership 
. Company security clauses 
. Escalator clauses 
17. Cost-of-living bonuses 
. Joint administration of benefit programs 
. Portal-to-portal pay 
. Unionization of supervisors. 


New Style Boss-Worker Argument 


At least one labor organization has suggest- 
ed it is better to fish with the boss than. to 
fight with him. During one of the country’s 
strike crises, the Minnesota Federation of 
Labor (AFL) bought newspaper space to run 
ads reversing the usual labor-management 
argument. The theme of the ads—“We AFL 
folks in Minnesota get along with our bosses- 
We believe in private initiative ... we want 
the boss to make money and expand his bus- 
iness . . . we are an ambitious bunch.” The 
ads ran in leading local and out-of-state papers 
and told of advantages to industry in the 
state. One of the series is reproduced below: 


NO TROUBLE THAT 
A GAME OF HORSESHOES 
CAN'T CURE! 


@ In Minnesota, the boss often goes back into the 
shop at noon and says, “Let’s pitch a game of 
horseshoes.” 

We tell you that because we American Federation 
of Labor folks in Minnesota get along with our 


; We believe in private initiative, not government 
in business. We want the boss to make money and 
expand his business. When he can expand, he needs 
more of us, and we are an ambitious bunch. 

Besides . . . you can’t pitch horseshoes with a 
government bureau. 

And our prosperity means prosperity for the 
farmer. Our pay buys the food the farmer produces; 
good wages in the city mean good living on the farm. 

We AFL employees in Minnesota helped turn out 
$2,000,000,000 worth of war material without any 
stoppage of work. 

Twin City Ordnance, St. Paul; General Mills, 
Minneapolis; and Butler Shipbuilders, Duluth, are 
three typical Minnesota industries that turned out 
war material faster than it could be hauled away. 
They had contracts with AFL unions. There were 
many others. 

The Minnesota manufacturer’s labor cost was 7.5 
per cent less in 1944 than his eastern competitor.* 

We can tell you more if you’ re interested. 


MINNESOTA FEDERATION OF LABOR (AFL) 


LABOR TEMPLE ae 125,000 crofts- 
Robert A. Olson, Pres, ™°" return a good day's 
air work for a good day's pay. 


ST. PAUL, MINN. 
George W. Lawson, Sec. 


*J. G. White Engineering Corp., 80 Broad St., New York, 
is authority for this statement. 
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OPERATION L-M-C 


Toledo’s Two-Way Street to Industrial Cooperation 


JOHN D. BIGGERS 
President, Libbey-Owens-Ford Glass Company, Toledo, Ohio 


Noted as the center of “visibility”, Toledo has recently brought out 
another product that promises to make a far-reaching contribution to 
clear vision. Its Labor-Management-Citizens Committee has set a record 
of cooperation and a pattern for industrial harmony based upon frater- 
nal, rather than paternal relations. In response to our request, Mr. Big- 
gers, a member of the Committee, herewith sets down the highlights of 
that record, bringing to his perspective an unusually balanced experience 
in business and government, where his work as Director of Production 
of the O.P.M. and Minister to Great Britain in charge of war production 
coordination, evidenced further potentialities of coordinated action in 


economic life. — Editor’s Note. 


ANAGEMENT, in its professional re- 

lationship to the capital investment in 
industry, is confronted with a serious prob- 
lem in the matter of productivity. in this 
post-war period. 


Foreseeing many adjustments as an aft- 
ermath of the government controls in effect 
during the war and having had some expe- 
rience a decade ago with a local Industrial 
Peace Board, Toledo citizens, under the 
leadership of Michael DiSalle, vice mayor, 
have formed a Labor-Management-Citizens 
Committee to promote industrial harmony. 

The preamble to the charter 
which was adopted by the 
committee, after it had been 
named pursuant to a city 
ordinance, reads: 


“Industrial harmony is nec- 
essary to the welfare of 
Toledo. Industrial harmony 
means more than the elimina- 
tion of strikes, slow-downs 
and lockouts. It means a prac- 
tical, common-sense recog- 
nition of the rights of both 
employers and employes, the 
mutuality of their interests, 
and the importance of their 
joint responsibility to the 
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citizens as a whole, whose interests trans- 
scend the presumed rights of any group.” 


Talk-Out Replaces Walk-Out 


N the 34 cases which have come before 

the L-M-C during the last four months, 
management and labor have sat across the 
table, have studied facts presented, have 
talked out the problems so as to get into 
the thinking of both sides on many indus- 
trial problems. 

In this four-month period Toledo has 
had 15 strikes involving approximately 
9,600 workers; the loss of 
man-days in work stoppages 
has been very substantially 
reduced. Of that total 6,634 
workers were involved in a 
two-day wildcat work stop- 
page which was quickly end- 
ed. Average length of all 
strikes has been two calendar 
weeks. There were only two 
strikes called after the L-M-C 
had a chance to mediate. One 
-was an 11-day strike of Com- 
munity Traction Company 
workers involving city transit 
and the other a jurisdictional 
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suit affecting 33 service garages operated 
by members of the Toledo Automotive 
Trades Association. Six strikes were set- 
tled between parties without assistance of 
L-M-C and eight were averted, including 
three of minor importance and five major 
cases. 

One interesting matter in which the 
L-M-C assisted —not a labor case — re- 
sulted in averting a shutdown of dairy 
plants when price adjustment from OPA 
was not forthcoming. This closing of plants 
would have shut off the city milk supply 
and thrown 1,000 dairy workers temporar- 
ily out of work. 


Human and Economic Relations 


N all of the negotiations setting up the 

L-M-C and in its charter there never 
has been a contention raised against the 
necessity for a fair return upon capital, for 
adequate reserves, and the requirement 
that a business “pay its way.” 

Principle 4 of the Charter states that 
“Management and Labor agree that im- 
provements in productive efficiency and 


technological advances result in lower costs 
and selling prices and wide markets for 
the products of industry, thereby making 
possible higher wages and a rising standard 


of living and increasing employment.” 
Most of the issues brought before the 
L-M-C have involved “human relations” 
rather than discussions about the funda- 
mental economics of business. However, 


You Can't Shoot Ducks With That Gun 


—Poinier, in The Detroit Free Press 
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there have been a few cases in which the 
economic justification of a certain type of 
operation was required. It is generally 
recognized that labor agreements negotiat- 
ed in certain industries follow a national 
pattern. Occasionally there are difficulties 
in bringing the special problems of an iso- 
lated industry into line with those national 
patterns developed for an entirely different 
type of operation, or in bringing conform- 
ity with a national viewpoint to an industry 
where local competition is unorganized. 


Special Problems of Industry Shown 


HERE was a 30-day strike involving 

one company where the issue of ar- 
ranging working hours for continuous oper- 
ation was the most important problem. The 
union committee objected to plans proposed 
by the company, claiming that need for 
such continuous operations had not been 
established. Company men claimed that it 
required several hours to shut down and re- 
sume production, thus penalizing produc- 
tion in addition to the off-period when fa- 
cilities were out of operation. 

During panel meetings and negotiations 
between company and union representa- 
tives, workers were finally shown, by de- 
tailed studies, that continuous operation 
was necessary in a competitive industry of 
this particular type if efficient production 
was to be maintained. Profits, and the fu- 
ture ability to provide steady employment 
at good rates of pay, were all shown to de- 
pend upon efficient production. 

One of the difficulties in this instance 
was due to the fact that this was a chemi- 
cal plant, while the workers were repre- 
sented by a union which operates chiefly in 
the automotive field. Much of the thinking 
which had determined working conditions 
in the automotive industry was shown not 
to fit the chemical industry. 

In another case which came before the 
Toledo L-M-C in specialized metal field, 
the panel was successful in convincing the 
workers that the productivity and economic 
situation in this particular firm required a 
contract which would differ from the stan- 
dard agreement of the particular local union 
with a majority of its other plants in the 
city. 

Study of the case revealed that the plant 
was competing with an open shop operation 
controlled by its largest supplier of raw ma- 
terials. The company was willing to pay 
wage rates in excess of the average in the 
industry, but was faced with the necessity 
of operating one. bottleneck department on 





a seven-day basis while the rest of the shop 
worked a five-day week. When the facts 
clarified the problem, the union agreed to 
the proposal affecting changes in working 
conditions of the few employed in the bottle- 
neck operation so that the plant might live 
under normal competitive conditions. 


Bases of Mutual Education 


LTHOUGH a definite educational pro- 
gram is planned for development by 
the L-M-C, that is still in the drafting board 
stage. Principle 6 of the Charter states: 


“Management and Labor agree that an 
educational program is desirable to pro- 
mote a better mutual understanding be- 
tween workers, stewards, union Officials, 
supervisors, foremen and managers. As a 
means to that end, an educational program 
shall be organized as an essential activity 
of this Labor-Management-Citizens’ Com- 
mittee.” 

Jerome Gross, executive secretary of the 
L-M-C, points out that the board has a pol- 
icy of being “thorough and deliberate” 
about its operation so that it may “back 
every step with research and experience.” 
Discussion on formation of the Toledo plan 
began in April, 1945, but it was only official- 
ly constituted and set to work on June 15, 
1946. Since then the L-M-C has been almost 
wholly engaged in disputes activities—ac- 
quainting both labor and management with 
its method of operation, establishing sound 
procedures, and doing some forward plan- 
ning for its educational work. 


The most feasible plan for educational 
activity seems to be the establishment of 
forums and seminar sessions which will 
cover every level of labor and management 
personnel from top leaders down to the shop 
steward and foreman level. 


Foundation for Confidence 


Y creating confidence and minimizing 

distrust, the L-M-C provides the ideal 
springboard for educational work — an at- 
mosphere where facts, theories, principles 
may be studied and considered free from 
the stigma of propaganda which is always 
attached to unilateral efforts at education. 


The L-M-C, serving as a clearing house 
or means of communication between labor 
and management, works in both directions 
to narrow areas of disagreement and find 
areas of agreement. 


It has the machinery for becoming a good 
fact-finding agency on the local community 
level. 


On broad economic lines, many members 
feel that successful operation of the Toledo 
plan will contribute to productivity and effi- 
ciency of industry and to the well-being of 
workers, so that there may be no necessity 
for imposition of government controls 
which always hamper the freedom of pro- 
ductive effort. 


Crippled productivity is the breeder of 
unemployment which brings in its wake the 
chaos which is always a threat to govern- 
ment, business and social organization. 


Film Study Available 


NEW HORIZONS for Business Films is the 
title of a recent study by the Association of 
National Adverstisers. In the preparation of 
the study, member and non-member companies 
were surveyed to learn and encourage thought- 
ful ways in which the film medium can be 
applied to today’s business needs. Educational 
and public relations aspects of films for bus- 
iness use are considered as well as use for sell- 
ing company products. Price $7.50. 
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HE 1946-1947 PROGRAM of the Amer- 

ican Public Relations Association in 
New York was opened with a keynote ad- 
dress and warning by Glenn Gardiner, pres- 
ident of the New Jersey State Chamber of 
Commerce and vice president of Forstmann 
Woolen Mills of Passaic, that “all business 
won in the recent elections is an opportunity 
to speak again.” 

Mr. Gardiner said business has done a 
great job of selling pots and pans but too 
little of selling the public on the right to 
sell them at a profit and on the economic 
system which makes that possible. He put 
the burden on each business man in his local 
community, observing that national prob- 
lems are no more than the sum of local 
problems. 

Addressing himself particularly to labor- 
management relations, the speaker called 
on public relations executives to assist in a 
“dehorning” job through cooperation based 
on mutual respect. He said, “the degree of 
that respect is limited by the attitude of 
the side which trusts the other least. Em- 
ployer and employee have all their eggs in 
one basket. The area of common interest is 
exceedingly large, the area of conflict very 
small.” 

Mr. Gardiner then itemized the area of 
common interest, as follows: 

Profitable operation of the business 
— The competitive enterprise system 
demands it. Where there is no profit 
there is no business and there are no 
jobs. 

Quality of product— without it 
there will be no sales and no profits. 


Efficiency of operation —the heart 
of competition. It is healthier for the 
business and jobs of the country to be 
in the hands of the buyer than of the 
government. 

Improvements in methods and prod- 
ucts — better things must be produced 
at lower costs. Technological advances 
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BUSINESS MUST BE DEHORNED 


and increased investment per worker 
go hand in hand with increasing real 
wages. 

Safety and health — self evident. 

Full employment and annual wages 
— desirable ends and the possibilities 
are being explored. 

Uninterrupted operation — strikes 
are unnecessary. 

Government relations — employees 
and employers have an equal interest 
in minimizing the cost of being gov- 
erned. 

Recalling the admonition that manage- 
ment and labor must consider the small 
area of conflict ‘on the basis of what’s right 
and not who’s right”, the speaker offered 
specific advice to each. 

He urged that management admit the le- 
gal right of unions to represent employees; 
cease to discredit unions because the irre- 
sponsible ones will do it themselves; ap- 
proach employees and their representatives 
on the same level; give the unions construc- 
tive jobs to do in the community; consult 
workers in advance of taking actions that 
will affect them; train supervisory person- 
nel; and provide an understanding day to 
day administration of the collective bar- 
gaining agreement. 

Labor must appreciate, Mr. Gardiner 
said, that management has multiple prob- 
lems in the satisfaction of customers, stock- 
holders, and tax collectors, as well as em- 
ployees; it must recognize fully the rights 
of the public; understand that every work- 
er is another worker’s customer; educate 
rank and file as well as union officers to ob- 
servance of contract; discourage utterances 
which tend to discredit management; and 
sell the union on the basis of benefits ren- 
dered rather than by coercion. 

Finally, the speaker called on public re- 
lations people to give the public many more 
of the available stories of completely har- 
monious labor-management relations. 


STAMP COLLECTIONS 


Advice available for the disposition of stamp collections. 


AUCTION SALES — PRIVATE TREATY — CASH PURCHASE 


(Appraisals a specialty) 


EDSON J. 
500 FIFTH AVENUE 


(Licensed Auctioneer) 


FIFIELD 
NEW YORK 18, N. Y. 





EVERSE THE GENERAL RULE that 

conferences — where more than four 
people are together and more than an hour 
available — should be either very technical 
or highly inspirational, and in either case 
rather pontifical. 


Also clear away the picture of congenial- 
ity as dependent on membership in the same 
golf club or surtax bracket. Bring together, 
by personal volition, men and women with 
an aptitude for intelligent listening and in- 
telligent discussion and a keen interest in 
making their community a better place to 
live, their companies a good place to work 
—and you have the Peoria Conference. 

Take a typical meeting: that of October 
16th which launched the fourth year of 
these informal monthly dinner-discussions. 
By six o’clock, some seventy men and wom- 
en in key positions in local industries, edu- 
cation, labor unions, banks and business 
firms, with representatives of the Farm Bu- 
reau and the city government, were talking 
in small groups at one end of a private din- 
ing room in Peoria’s Hotel Jefferson. A 
number of them were acting as unofficial 
hosts, welcoming members as they entered, 
getting the conversational ball rolling on 
matters of community interest. 


Across the Board 


ABLES were ar- 

ranged for eight, 
with colored place 
cards to break up 
cliques and assure a 
rotation of dinner 
companions. At our 
table was the Super- 
intendent of Schools, 
officers of two union 
locals, the local plant 
manager of a nation- 
ally known distillery, 
the supervisor of 
training of a famous 
tractor manufactur- 


THE PEORIA 
CONFERENCE 


Forum-Dinners of Clergy, Labor, 
Education, Business and 
Other Civic Leaders 


Number 3 in Journal of Capital Series 


ing plant, the director of the Junior 
Achievement chapter, an advertising man. 


After a few minutes of casual conversa- 
tion, more common interests became evi- 
dent than one would find in a group of ex- 
perts on plastic catalysis. The Superinten- 
dent had a good sounding board and made 
use of the opportunity to tell of various 
juvenile propensities which interested us as 
problems and sometimes amused us for 
their originality. A very pleasant elderly 
lady, official of the Laundress’ Union, asked 
the director of training about some new 
wrinkle she heard they were ironing out at 
his factory. 


When the chairman, Leonard Fletcher, 
who expertly wears the title “Director of 
Community Relations” of Caterpillar Trac- 
tor Company, opened the speaking part of 
the program, none showed dismay or settled 
down for the “long winter’s nap,” but moved 
their chairs back to form a compact circle. 
For one thing, the two initial talks are 
usually from notes and limited to ten min- 
utes. 


Informal Talks and Discussion 


fee's subject, announced by letter of in- 
vitation, was a general one, for the new 
season: “What Are Our Common Needs in 


Airview of Peoria’s Business District 





566 


This Community?” W. C. Jacquin, a small 
businessman, touched off some suggestions 
on pre-school facilities, adult education and 
application of philosophy to employee-em- 
ployer relations. Dr. John Harris, assistant 
superintendent of the Public Schools, cited 
some opportunities for educational and in- 
dustrial guidance of exceptional or malad- 
justed children; Joe Doble of the Distillery 
Union urged participation of citizens in 
some civic activity, citing the Conference 
as a productive source of ideas on what the 
community needed and how to go about get- 
ting it done. These contacts, he noted, were 
useful to members in learning the channels, 
and they in turn were in a position to ad- 
vise their neighbors. 


In his conclusion, Mr. Doble set the key- 
note of the Conference idea when he quoted 
the sage who said. “Lord, protect me from 
knowing my enemies, for if I know them 
they will no longer be my enemies.” No one- 
way street, this meeting visibly demonstrat- 
ed that both union and business officials 
derived a deeper respect for the hopes, in- 
terests and abilities of the others. The dis- 
cussion from the floor, which followed the 
talks, aired some healthy differences of 
opinion, but with light rather than heat, as 
the common aim was consciously that of 
making life more interesting and produc- 
tive in the home town. 


Topics and Participants 


TP)ARTICIPATION in the open discussion 
session — lasting over an hour— was 
general and active, as, for instance, when 
it touched on advertising and elicited some 
comments that would have melted the ivory 
off any ivory-tower copywriters. Even the 
choice of topics for future meetings brought 
lively response. Under the judicial guidance 
of the genial and hard-working chairman 
and the committee, appointed by the mem- 
bers, such topics as the following are dis- 
cussed : 


What is the “Guaranteed Annual Wage” 
and how generally can it be applied? 
The Profit System—Is There a Better? 

Job Security and Seniority. 
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How Can Teaching of Economics be More 
Effective? 


Some two hundred citizens of Peoria, 
about equally divided among Education, 
Church, Labor and Business, are members. 
Fifty to seventy-five attend one of the two 
monthly meetings (one is with the Clergy— 
one with Educators.) There are no Action 
Groups, resolutions, motions—no subject is 
too “hot”—nor are the participants. 


Basis of Personal Confidence 


HE people’s voice is always an effective 

voice, but here, without drama, a com- 
munity is showing how that voice can be 
raised in constructive inquiry, suggestion 
and discussion. The personal contacts as 
well as the trading of facts and experiences 
have either gone a long way already to de- 
bunk some popular myths about business 
and labor, or the people of Peoria are na- 
turally more congenial. 


Perhaps the best eulogy to the value of 
such citizens’ meetings was the action, by 
one of the most militant unions, in initially 
precluding its local representatives from 
participation, supposedly on the grounds 
that they might not hang on the party line 
if they were exposed to the community, 
rather than partisan interest. 


Action, so often the direct immediate ob- 
ject of any conference of this type, is a na- 
tural by product, after acquaintanceship 
has been established and confidence and re- 
spect developed. Results come from street- 
corner and telephone conversations between 
friends. Mutual understanding takes the 
place of arms-length bickering and pontifi- 
cal resolutions. 


One who has not attended such meetings 
before gets the feeling that some dramatic 
touch is lacking, until he sees in it the spirit 
of the old town-meeting, the swapping of 
ideas between those desiring the other fel- 
low’s sincere viewpoint. The propaganda 
or booster fanfare that we have grown to 
expect are fortunately lacking. This is simp- 
ly democracy in civic affairs, with an em- 
phasis on discussion of conditions which 
make for a good business foundation for 
the community. 


COMPLETE TRUST- SERVICE IN GEORGIA 


through eleven offices in six cities 
THE CITIZENS & SOUTHERN NATIONAL BANK 





PROFIT PUBLICITY 


Interim Reports and Interpretation to Employees 


No. 18 in a Series of Staff Studies on Business Reporting 


NDUSTRIAL MANAGEMENTS in gen- 

eral have made great forward strides in 
annual financial reporting to -employees.! 
Now the question arises as to whether, in 
the face of interim releases to the press, 
even the best of annual reports is sufficient, 
especially for employees. From what sources 
do employees get their impressions about 
corporation finances and rewards? Where 
impressions are contrary to facts, will the 
annual report overcome “interim” false im- 
pressions? The newspaper and union press- 
es are in continuous operation. So is the 
grapevine. 

The railroads answered some of these 
questions through a poll made by Opinion 
Research Corporation and reported in Rail- 
way Age of March 2, 1946.2 Railroad work- 
ers listed their major sources of informa- 
tion on the industry and their companies in 
this order: newspapers and magazines, bul- 
letins and pamphlets, other employees, com- 
pany magazines, rail trade journals, union 
publications, and speeches. From these 
sources of information they had the impres- 
sion that railroads’ profits in 1945 ranged 
from 5 per cent to 75 per cent, with the 
median at 27 per cent. They felt the roads 
were entitled to 10 per cent. The Interstate 


“Expert Witnesses—Employee Benefits of Corporate 
Enterprise,”” March 1946 issue of Jrusts and Lstatcs, 
p. 269. 

“Summarized in May Trusts and Estates, page 468. 





Commerce Commission reported a return of 
4.18 per cent on railroad invested capital 
for the year 1944. 


Financial publications and the financial 
pages of metropolitan dailies may not be 
read by very many workers. But their top- 
side union research departments do read, 
report and interpret them, and also file 
them for future reference, usually to sup- 
port demands at the bargaining table. 


Facts and Fancies 


HILE it would be a most welcome in- 

novation in labor-management rela- 
tions to find all labor leaders sticking strict- 
ly to facts, especially in discussing profits, 
it is the continuing duty of each employer 
to publicize and interpret frankly and un- 
derstandably, to his employees as well as 
shareholders, the current facts about their 
company and its place in the American prof- 
it-and-loss or enterprise system. 


Below is one kind of information that is 
published daily reflecting earnings for 
fractional parts of the fiscal year. 


Footnotes may not be long remembered, 
even when they are seen. “*Loss” in the 
Allis-Chalmers note means a_ protracted 
strike. The true picture at Curtiss-Wright 
and Wright Aeronautical companies might 
be presented as losses of 8 and 5 million 





Typical Newspaper Report on Corporate Earnings 


Allis-Chalmers Mfg. Co.—Nine months, Sept. 30 
American Seating Co.—Nine months, Sept. 30 - a 
Corning Glass Works and Subs. —Sixteen weeks, Oct. “' See i. 
Curtiss-Wright Corp.—Nine months, Sept. 30 

Curtis Publishing Co. and Subs.—Nine months, Sept. 30 _.. 
Eastern Corp. and Canadian Sub.—Nine months, Sept. 30 
Kelsey-Hayes Wheel Co. and U. S. Sub.— 


Twelve months, Aug. 31 
Maytag Co.—Nine months, 


Mid-Continent Petroleum Corp. and Subs— ae 


Nine months, Sept. 30 


—Net Income 

1946 1945 
*$17,425,494 $5,231,888 
¥*521,725 252,857 
527,231 337,138 
**5 151,643 
2,997,265 
487,942 


2,587,126 
367,561 


*62,565 
2,067,609 


2,154,911 
488,546 


7,662,872 5,966,581 


¢Panhandle Producing & Refining Co. and Consolidated 


Subs.—Nine months, Sept. 30 


Wright Aeronautical Corp.—Nine months, Sept. 30 


* Loss. 
$10,975,055. 


+Before tax credits. tBefore taxes. 


**After tax credit of $13,976,278. 


*431,133 
75,756,823 


931,263 


7tAfter tax credit of 
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dollars respectively with the footnote show- 
ing the tax recovery. 


Ammunition for Snipers 


SSUMING public relations officers fur- 
nish financial editors with some sup- 
porting information, very little makes its 
way into the same columns with such cold 
and confusing statistics. Items for newspa- 
per release usually seem to be designed to 
catch the eyes of present and prospective 
stockholders to show off the money-making 
record of the management. 

The type of reporting which delights the 
heart of the soap-box orator appeared re- 
cently in top page position under a two-col- 
umn heading in the New York Times finan- 
cial section. The text read in part: 

“Reporting on operations in the third 
quarter by Aldens, Inc. (formerly Chicago 
Mail Order Co., Robert W. Jackson, presi- 
dent, announced to stockholders that net 
sales of $18,235,078 were 78 per cent above 
the $10,254,917 volume in the quarter end- 
ed on Sept. 30, 1945. 

“Net profit after taxes amounting to 
$846,832 or 731 per cent larger than the 
$101,924 net for the third quarter a year 
ago. 


Diiteenddonal 


MINERALS & CHEMICAL 


CORPORATION 


General Offices 
20 North Wacker Drive, Chicago 
* 


Dividends were declared by the 


Board of Directors on November 21, 1946, 
as follows: 


4% Cumulative Preferred Stock 
19th Consecutive 
Regular Quarterly Dividend 
of One Dollar ($1.00) per share. 
$5.00 Par Value Common Stock 
Fifty Cents (50c) per share. 


Both dividends are payable Dec. 30, 1946 
to stockholders of record at the close of busi- 
ness Dec. 13, 1946. Checks will be mailed. 


Robert P. Resch 
Vice President and Treasurer 


* 
MINING AND- MANUFACTURING 


PHOSPHATE POTASHs FERTILIZER * CHEMICALS 
——— 
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“For the nine months to Sept. 27, last, 
the company’s sales aggregated $48,390,782 
a gain of 55 per cent. Net profit after taxes 
was $1,614,549, a gain of 369 per cent over 
earnings for the nine months of last year.” 
In the adjoining column, Remington Rand, 
Inc., was reported as having twice the earn- 
ings per share on a slightly increased vol- 
ume of sales over the previous year. No per- 
centages were used. It was explained that 
sales for the third quarter were of “regular 
products” whereas nearly one-half of sales 
for the same quarter a year ago had been 
war material. (Hint that war prices were 
below normal.) Then the statement says 
that expansion of operations in foreign 
plants and repeal of excess profits tax con- 
tributed to the increase in earnings. 


Arithmetic vs. Impression 


N contrast, the Aldens release does not 

indicate whether or not the one per cent 
on gross sales for the third quarter of 1945 
was satisfactory to the management; 
whether the 4.6 per cent for the same period 
of 1946 is better or worse than pre-war stan- 
dards; whether additional sales outlets or 
mergers added to the 1946 volume; or, for 
example, how the net income to gross sales 
compares with available statements from 
Sears Roebuck and Montgomery Ward. 

The report just says that 744,908 dollars 
are 731 per cent greater than 101,924 dol- 
lars. The 731 per cent profit increase figure 
is the one the demagogues will remember 
and repeat. 

An example of the use and abuse of such 
a figure was found in a pamphlet published 
by the United Steelworkers in 1945. A cer- 
tain steel company which had netted only 
$7,000 on $13 million of sales before the war 
had increased its profits to $1,216,000, or 3 
per cent, on average sales of $40 million 
during the war. This was reported to the 
union members as an increase of 17,271 
per cent. The arithmetic was perfect but 
the impression of profiteering which it left 
was wholly misleading. 

Philip Murray told the recent CIO con- 
vention that $15 billions of profits might 
be worse for the country than communism. 
A month earlier he had told railway work- 
ers that “American monopoly employers 
are urging the workers to make a ‘bigger 
pie.’ The figures show that there has been a 
continuous shift to a larger share of the pie 
going to profits.” This is in contradiction 
of Bureau of Labor Statistics reports 
which show wage-profit percentages of the 





nation have been 68-6 in 1938 and 71-6 in 
1945. In fact, BLS shows a rather steady 
average of 70 per cent of whatever income 
pie is produced as going into wages year 
after year. 


Chance for Variety of Appeal 


UARTERLY reports give an opportuni- 

ty for change of pace, variety of em- 
phasis and appeal. A very simple reduction 
of a balance sheet and income statement to 
a per employee basis, with a conspicuous 
productivity angle, is found in the Journal 
of Accountancy for July. They read: 


BALANCE-SHEET 
Amt. Per 

Assets: Employee 

Cash in bank and war bonds _______. 

Due from customers 

Product and raw materials __... 

Operating supplies, ete. — 

Plants and equipment _______.. 

Cee BN ee teen 155 


Teel aasets 2 ow 


Liabilities and capital: 
Due for purchases, wages, etc. _____. $ 500 
Loans from banks None 
Capital, surplus, and reserves __ 


_......--- $4,330 


Total liabilities and capital 


The nature of the business is not identi- 
fied, but sales are made by the pound, and 
the per employee income statement reflects 
average individual productivity. 


INCOME STATEMENT 


Per Per 
Empl. Man-Hr. 
Sales (weight) 90,0004 384 
Sales (value) _... $19,700 $8.20 
Material cost _............ 15,100 6.28 
Gross margin .. $ 4,600 $1.92 
Expenses: 
Wages and salaries —_ $ 2,340 $ .98 
Supplies .40 
Power, repairs, insur- 
ance, taxes, and de- 
preciation 560 .23 
Transportation, travel, 
advertising, other _— 475 .20 


Total expense $ 4,325 


Operating profit _____. 
Income taxes 


Net profit 
# pounds 


ANCILLARY 
ADMINISTRATION 
for ILLINOIS 
REAL 

ESTATE 


No matter where the 

personalty in an 

estate may be situated... if there be 
real estate in Illinois, you will find it 
a matter of good judgment to suggest 
Chicago Title and Trust Company as 
ancillary administrator. 

This company was the first to qual- 
ify under the General Trust Company 
Act of the State of Illinois and it has 
been continuously active in trust ad- 
ministration since 1887. Our long 
years of experience in all types of 
fiduciary activity in this area, plus an 
unusual background in all real estate 
matters, qualify us to give you and 
your customers full cooperation on 
both corporate and personal matters 
in Illinois. 


CHICAGO 
TITLE anvD TRUST 
COMPANY 


69 WEST WASHINGTON ST. - CHICAGO 2 





$12,243,342.79 has been put into ATF which makes 
jobs for 2,937 men and women. Your share, if all 
the employees were to buy ATF, would be $4,168.66. 
Last year ATF stockholders provided buildings, ma- 
chinery and operating money for a net return of 


$.50 per share. 


Of course the foregoing tables are sup- 
ported by more detailed textual matter in- 
corporating total figures for the year. The 
entire report is presented to employees in 
a regular page of the monthly magazine 
titled “Facts About the Business.” Thus in- 
terim statements might be released to the 
press on a schedule coinciding with the pub- 
lication date of the employee magazine. 


Graphic Business Facts 


S in the case of the pig which made a 
transcontinental trip without changing 
cars, other managements have made effec- 
tive use of the cartoon to illustrate facts 
about income, costs and profits in reports 
to employees. ATF, Inc., (formerly Ameri- 
can Type Founders) sent to the homes of 
employees a special edition of its annual re- 
port in which the cartoon technique was 
used effectively. 


After printing a simplified financial 
statement, a page was devoted to a quiz 
“about the money we make”. Two of the 
questions and the illustrated answers are 
reproduced on this page. 
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QUESTION—The administrative officers 
and directors of ATF who 
directed the company’s sales, 
manufacturing and financial 
operations received $318,- 
625.68 last year. If this were 
divided up equally among all 
employees, based on an aver- 
age number employed during 
1945, it would add to your 
daily wages $.27 0 $9.52 0 
$3.85 O 


QUESTION—If the men and women of 
ATF bought the company, it 
would cost each one $953.- 
62 O $2,746.13 2 $4,168.66 0 


Although few, if any, simplified reports 
have as yet had the blessing of certified pub- 
lic accountants, it is encouraging to find 
that the Journal of Accountancy, editorial- 
ly, agrees that the profession should give 
“thoughtful consideration” to helping man- 
agement “in improving employee relations 
through clear interpretation of company 
operations.” 


Modernized Reports 


NNUAL reports to employees? Yes, and 
better reports. But employees cannot 
and should not be insulated against reports 
released to stockholders and the press at 
more frequent intervals. It would be better 
that they get these first hand than after 
they have been sensationalized. 
Assuming interim reports are issued 
quarterly, and reach the employees through 


ATF 
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SERVICES OF ALL 
ATF OFFICERS AND 
DIRECTORS REPRESENT 

27¢ A DAY PER 
EMPLOYEE 





other channels than official direct state- 
ments from management, it would seem 
that deep seated impressions, especially 
about great profits, may be built up through 
the year and create a tremendous hazard to 
the writer of the single-shot annual report. 


Even though lacking in the typography, 
color and illustration of the annual report, 
it does seem almost imperative that interim 
reports reach employees on or before the 
date of distribution to stockholders and the 
press, and that the text will have all the 
care in preparation which has heretofore 
been lavished on the annual report. 


Regional Stockholder Meeting 


OUR HUNDRED attentive men and women, 

and even two or three small children, en- 
joyed the hour’s stockholder meeting (region- 
al) held by General Mills, Inc. in the Ambassa- 
dor Hotel, New York City, the afternoon of 
November 21st. A number of public relations 
officials of other companies attested to the 
wide interest in the resumption of this pro- 
gressive corporate practice, suspended during 
the war. 

One of a series in key cities the impromptu 
and conversational atmosphere of the meeting, 
was established in the opening welcome by 
genial James F. Bell: “In case I missed meeting 
you at the door, my name is Bell the chair- 
man of your board.” As a “steward of your 
investment in General Mills,” he briefly men- 
tioned the dual purpose of the meeting, to tell 
what the company is doing and talk over any 
questions. 

A color film was shown of plants and typical 
operations, with a step-by-step profit-and-loss 
statement animated and commentated. Among 
facts brought out were that no one owned 
more than 3% of the stock, that products and 
their uses were widely varied, and the new 
developments and building program. An “even 
greater asset” than the 25 million dollars is 
the way typical workers in the company were 
introduced in the film. 

Following the showing — about twenty min- 
utes — practically all stayed for the questions 
from the floor, which Mr. Bell answered with 
clarity and satisfactory brevity. Interspersed 
with these, he read questions submitted by 
cards previously sent to sharebolders. 

Points brought out included reference to 
further expansion in the home appliance field 
(as outgrowth of war plant facilities and ex- 
perience) but only “when they embrace a new 
principle;” that the company has a course 
in Economics for Employees and intends to 
give more attention to presenting the eco- 
nomics and community benefits of its business; 
that favorable relations are enjoyed with the 
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unions — only two strikes recently and both 
wildcat. 


Mr. Bell and other members of the Mills 
family met with stockholders in the Embassy 
Room foyer after the meeting, where a new 
product was served, in the form of a tasty 
apple pie with coffee. The informality with 
which the chairman conducted the meeting 
gave a sociability far removed from the usual 
picture of stuffed shirts and dry statistics, 
and confirmed the remark in Mr. Bell’s letter 
of invitation, “that these intimate gatherings 
proved a source of inspiration to the manage- 
ment.” 


Stockholder Meetings 


The day of the stockholder’s meeting held 
at some remote way station and attended by 
a hand-picked few is of recent memory. The 
speed of the transition to more enlightened 
stockholders will doubtless be given impetus 
through action recently taken by International 
Minerals and Chemical Company. 


Louis Ware, president of the company, told 
stockholders at their annual meeting in New 
York recently that he was cognizant of their 
right to be kept fully informed at all times 
of the company’s business. Toward that end he 
announced that the company will hold regional 
meetings for stockholders in various parts of 
the country. This policy, pioneered by General 
Mills and Johns-Manville, may well become 
general — particularly in major plant cities. 


This departure from tradition should speed 
the adoption of measures by other large corpo- 
rations to give more consideration and informa- 
tion to geographically widespread stockholders, 
and other measures to acquaint shareholders 
with operations and other results of company 
progress. 


pension 
and profit = 
sharing plans 


Write for Article 
“22 FALLACIES” 


PENSION PLANNING 
COMPANY 
Actuaries & Consultants 
MEYER M. GOLDSTEIN, C. L. U. 


Director 


527 Fifth Avenue, New York 17 





TRUSTS and ESTATES—December 1946 


Highlights of 
MID-CONTINENT TRUST CONFERENCE 


American Bankers Association 


ITH A RECORD HIGH of more than 
700 registrants from 122 cities in 24 
States, the 15th Mid-Continent Trust Con- 
ference of the Trust Division, American 
Bankers Association, held forth at the 
Drake Hotel in Chicago on November 7 
and 8. Host to the conference was the 
Corporate Fiduciaries Association of Chi- 
cago, whose president is Clarence B. Jen- 
nett, vice president of the First National 
Bank. 
In his ad- 
dress as presi- 
dent of the 
Trust Division, 
Evans Woollen, 
Jr., president 
of Fletcher 
Trust Com- 
pany, Indiana- 


polis, paid trib- 


ute to the 

trustmen in the 

nineteen states 

in the Mid- 

Continent area. 

Echoing their 

optimistic ap- 

praisal of the 

future of the personal and corporate trust 
business, Mr. Woollen recited the efforts 
of division committees in recent months 
toward aiding trust institutions. In Wash- 
ington, a subcommittee of the Committee 
on Trust Policies met with a representa- 
tive of the state supervisory authorities 
and one of each of the three federal auth- 
orities, with a view to exploring the areas 
of cooperation. 


At the recent American Bar Associa- 
tion meeting, Mr. Woollen continued, the 
division’s representatives on the National 
Conference Group devoted a full day to 
discussing problems of mutual interest 
with the bar members. While the policies 
laid down in this Group’s Statement of 
Principles have broad application, the 
matter of relations between trustmen and 
attorneys is fundamentaly a local one and 
should be worked out on that level, Mr. 
Woollen asserted. 


EVANS WOOLLEN, JR. 


GREAT DEAL of the adjustment being 
made in this country as a result of the 
increased money supply and public debt may 
have already occurred, John K. Langum, 
vice president of the Federal Reserve Bank 
of Chicago, told the Conference. “One of 
the major problems we have is working out 
an appropriate budget policy, he said. 
“Some times in the fiscal affairs of our 
government we need a big surplus, and in 
times of sharp business recession and de- 
pression we may need to have a deficit.” 
Mr. Langum said that currently the Unit- 
ed States should have a large surplus as a 
means of checking inflation. During the 
current period of high business activity, 
we have had more debt retirement as a 
means of checking inflationary pressure. 
He said there are limitations as to the pos- 
sible debt retirement, the three most im- 
portant being: the cost of the servicing of 
the debt; aid to veterans; and the military 
and naval expenditures. 

“If we have good business activity, we 
can have a substantial retirement of the 
debt with no deflation,” said Mr. Langum, 
adding that problems in the current mone- 
tary situation will result from the policy 
which has been followed of departmentaliz- 
ing the debt into government securities for 
different types of investors. 

“The low yields on short maturities 
placed with the commercial banks of the 
nation, in view of the alternate investments 
possible in other obligations of political 
divisions of the government and of busi- 
ness, may create difficulties.” 


OT AVAILABLE to the press were 

the address by Gilbert T. Stephen- 
son (Points of Special Interest to Mid- 
Continent Trustmen); and the investment 
symposium participated in by Richard P. 
Chapman, vice president, Merchants Na- 
tional Bank, Boston; Roland C. Behrens, 
vice president, St. Louis Union Trust Com- 
pany; and Wayne R. Bennett, vice presi- 
dent, Continental Illinois National Bank 
and Trust Company, Chicago. All the other 
addresses delivered at the conference are 
reported in this issue (see table of con- 
tents). 





PASSING PROPERTY BY JOINT TENANCY 


Disadvantages and Suggestions for Removing Them 


BURNS W. SWENSON 
Assistant vice president, Northwestern National Bank of Minneapolis, Minneapolis, Minn. 
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Y “JOINT TENANCY” I refer not 

only to the ownership of property in 
the names of two individuals as “joint ten- 
ants with right of survivorship and not as 
tenants in common” but also to other types 
of co-ownership such as joint bank accounts, 
joint building and loan association ac- 
counts, and United States Savings bonds. 


“There seems to be a feeling on the part 
of the general public that there isn’t any 
question about joint tenancy. It’s “good.” 
There isn’t anything “bad” about it. Yet 
had war bond purchasers been acquainted 
with the problems which might occur be- 
cause of this method of registration, many 
bonds which are being cashed today would 
otherwise be held. 


You have all had what you thought was 
a good estate come in —only to find when 
you deducted all of the joint tenancy prop- 
erty that you had merely a fair or poor es- 
tate to handle — and, besides, found the es- 
tate lacking ready cash or liquid assets to 
meet expenses. Probably you had even 
planned a trust for the family — all based 
on the statements of holdings, which failed 
to reveal the fact that most of the property 
was in joint tenancy, so the resulting trust 
also was just a fair or poor piece of busi- 
ness. 


If the customer benefited, that probably 
was all right — but did he? He saved pro- 
bate on his estate but what about the estate 
of the surviving tenant? What about death 
taxes? 


Death Taxes Not Saved 


E can make the general statement 
that no death taxes can be saved by 


From address before Mid-Continent Trust Conference, 
American Bankers Assn., Chicago, Nov. 7, 1946. 
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placing property in joint tenancy at this 
time. Both federal estate, and most state 
inheritance tax laws, include joint tenancy 
property in the gross taxable estate at the 
full value at the time of the decedent’s death 
—except only to the extent that the sur- 
vivor can prove that the consideration, or 
property going into joint tenancy, was con- 
tributed by the survivor and was never ac- 
quired by the survivor from the decedent 
for less than full and adequate considera- 
tion in money or money’s worth. The bur- 
den of proof is on the survivor and it is 
often very difficult, if not impossible, to 
prove contribution. 

Upon the death of the survivor all of the 
joint tenancy property or proceeds then 
owned by the survivor may be includible 
again in the survivor’s estate. Here it might 
be well to mention that the first $60,000 of 
an estate is exempt and therefore not pre- 
viously taxed property, and can be added 
to the estate of the survivor and is taxable 
in the survivor’s estate. Therefore, the 5- 
year exemption for previously taxed prop- 
erty often may be of lesser importance than 
at first we are inclined to think. 


While property left in trust under a 
man’s will for the benefit of his wife and 
then on to his children, may incur only one 
set of death taxes, a will, no matter how 
carefully planned, will not affect or include 
property registered in joint tenancy with 
the right of survivorship. 


Gift Tax Status 


HE placing of property in joint tenan- 
cy is a gift. Just when for gift tax pur- 
poses the gift is completed and for what in- 
terests in the property, will vary with the 
different types of property, and with the 





574 


exact manner or title in which the co-owner- 
ship is established — and will also depend 
to some extent on the property laws of the 
states. In Minnesota the situation appears 
to be: 

As to real estate—a gift of one-half of 
the property is made at the time the joint 
tenancy is created on the ground that each 
joint tenant has the right to sever the joint 
tenancy at any time; but can convey only a 
one-half interest. 

As to stocks and bonds (other than sav- 
ings bonds)—the same rule applies. 


As to joint bank and building and loan 
association accounts where either co-owner 
has the right to withdraw—the gift is not 
considered to have been made until, and 
then only to the extent that, the other per- 
son makes a withdrawal from the account. 
The same general situation applies to sav- 
ings bonds. 

If the gift in any year exceeds the $3,000 
annual exclusion a gift tax return should 
be filed. The $30,000 lifetime exemption can 
be used if the gift exceeds the annual ex- 
clusion, but why use up a valuable annual 
exclusion and lifetime exemption by placing 
property in joint tenancy or co-ownership 
when no ultimate savings in death taxes are 
effected. 


Income Tax Disadvantages 


ECAUSE we have the annual exclusion 

and the lifetime exemption for gift tax- 
es and the $60,000 estate tax exemption, 
we may find that neither gift nor death tax- 
es are of importance to many persons, yet 
income taxes may be especially during 
periods of high prices. The reason, of 
course, is that in computing capital gains 
the cost to the survivor goes back to the 
decedent’s cost even though the value at 
time of death may be substantially higher. 
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BOOKS AND AUTOGRAPHS 


EXPERT APPRAISAL AND LIQUIDATION 
AT PUBLIC SALE 


Many prominent and valuable libraries and collections of rare autographs were 
appraised and sold through these galleries. Reliable advice, service, and coopera- 
tion with executors and trust companies. 


SWANN AUCTION GALLERIES 


“Book and Autograph Experts” 
146 EAST 56TH STREET... 
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Whereas, for example, if the husband had 


‘owned his home in his own name and willed 


it to his wife, a new cost basis would be 
established at his death. The same general 
principal applies to other property and you 
can see what the results in tax problems 
would be if a man either bought property 
at low levels or built up a valuable business. 


Not A Good Will 


HENEVER we consider the question 

of transmitting property upon death, 
the matter of paramount importance is to 
see that it goes to the proper parties and in 
the proper manner. How does joint tenancy 
work out from this standpoint? The answer 
is— sometimes “good,” sometimes “bad.” 


Would you advise a husband and wife, 
for example, to make a will saying in effect 
“We leave all our property to each other” 
and to stop there — not taking into consid- 
eration the naming of contingent benefi- 
ciaries, the capabilities of the survivor to 
manage the properties, or even the possible 
tax implications? Probably not, but that is 
what is done when property is placed in 
“joint tenancy with the right of survivor- 
ship.” So, while the placing of property in 
joint tenancy is in effect a will for that 
property, it is probably not a good will. 


Alternatives 


HAT should we do about the prob- 
lems of joint tenancy? 

First, if we are planning to register prop- 
erty in joint tenancy we should consider its 
advantages and disadvantages to see how 
it fits our own situation. 

Again, if we already have our property 
in joint tenancy we should still examine our 
own situation in the same manner, and if 
we are satisfied after a thorough examina- 
tion — leave it — and if not, take steps to 
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correct it. Here the process used to correct 
it will vary according to the laws of the 
various states. In Minnesota the following 
appears possible: 


As to real estate—joint tenancy property 
may be deeded to a third party and the third 
party deeds back to the two parties as ten- 
ants in common and not as joint tenants. 


As to stocks—such securities may be sent 
to the transfer agent with instructions to 
transfer one-half of the shares of stocks of 
each company to each of the two parties. 
One party should not take all of the stock 
of A company and the other all of the stock 
of B company because capital gains or loss- 
es might be incurred by so doing. 


As to joint bank, savings, building and 
loan association accounts—each party may 
withdraw on the basis of contributions and 
open individual accounts with the funds so 
withdrawn. 


As to savings bonds—examine Treasury 
Department regulations covering United 
States Savings Bonds. Generally, under 
POD (payable on death) bonds the person 
named as beneficiary can be removed with 
the consent of such beneficiary. However, 
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on co-owner bonds, generally no change in 
registration can be accomplished, but the 
bonds can be turned in and new ones pur- 


‘chased in the individual’s name. 


Getting the Message Across 


HAT can we do to give our customers 
information about joint tenancy? 

Here are examples of some headings we 
might use for joint tenancy ads: 

1. Joint Tenancy — Does It Accomplish 
Your Purpose? 

2. Do you Pay Taxes Out of Both Pock- 
ets? 

3. Does Your Tax Collector See Double? 

4. Double Trouble with Joint Tenancy. 

We might tell the facts about joint 
tenancy to our customers: 

1. By circulars to insurance men and at- 
torneys. 

2. By talks at meetings. 

3. By direct mail to customers. 

4. By pamphlets placed with checking: ac- 
count statements. 

I believe that attorneys are just as 
anxious to have their clients learn the facts 
about joint tenancy as we are. 


Complete Appraisal Service 


and Liquidation of 
Furniture and Objet d’ art | 


We will purchase outright complete estates or individual items: 


Antique Period Furniture, Porcelains, Georgian; Early American 
and Modern Silver; Paintings, Bronzes, Jades, Old Firearms, Gold 
Objects, Ivories, Decorative Accessories. 


We have seven trained appraisers fully acquainted with constantly 
changing values and each a specialist in their own field of 


Furniture and Objet d’ art. 


FLORIAN PAPP, INC. 


Established 1900 
516 Madison Avenue 
New York 22, N. Y. 


JAMES GRAHAM & SONS, INC. 


Established 1857 
514 Madison Avenue 
New York 22, N. Y. 
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Where There’s A Will... 


EORGE H. HUMMEL, chairman of 

the board and former president of P. 
Lorillard Company, a leading manufactur- 
er of tobacco products, left his entire estate 
in trust to pay his wife the income and so 
much of the principal as she requested in 
writing. She predeceased Mr. Hummel, 
hence the trustees — Fidelity Union Trust 
Company of Newark, N. J., and a friend — 
are to pay to a son or apply for his benefit 
so much of the income and principal of the 
fund as the trustees deem necessary and 
proper for the support of the son and his 
family, provided that principal payments 
in any one year shall not exceed five per 
cent of the original value of the trust fund. 
Upon the son’s death, the principal is to 
be distributed among his issue, per stirpes; 
in default thereof, to Mr. Hummel’s sisters 
and the issue, per stirpes, of his deceased 
brother. Mr. Hummel “strongly” recom- 
mended that in the sale of securities to 
raise funds to pay taxes and administration 
expenses, his executors sell stocks and non- 
tax exempt securities. 


* * * 


ATE BITTING REYNOLDS, wife of 

W. N. Reynolds, co-founder of the R. 
J. Reynolds Tobacco Co., left an estate esti- 
mated at approximately eight million dol- 
lars. Mrs. Reynolds made bequests to or 
for the benefit of her husband and a num- 
ber of relatives and friends but she be- 
queathed about three-fourths of her es- 
tate for religious, charitable and education- 
al purposes. These public bequests, some 
of which are in trust, range up to $400,000. 
Mrs. Reynolds left her residuary estate of 
nearly five million dollars in perpetual trust, 
one-fourth of the income from which is to 
be devoted to the benefit of the poor and 


WE BUY STAMPS 


Valuable stamp collections are sometimes 
found in estates, and administrators seldom 
know how or where to sell them to ad- 
vantage. We not only make appraisals for 
estates, but also pay top prices for collec- 
tions, accumulations, and old stamps on 
letters. Write for our free booklet, “If You 
Have Stamps to Sell.” 


H. E. HARRIS & CO. 
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needy of Winston-Salem and Forsyth Coun- 
ty, and three-fourths of the income from 
which is to be distributed to hospitals 
throughout North Carolina for the benefit 
of their charity patients. Wachovia Bank 
and Trust Company of Winston-Salem, and 
three individuals are named executors and 
trustees. > 
* * * 
R. CHARLES A. ELLWOOD, retired 
member of the Duke University facul- 
ty and an internationally known sociologist, 
bequeathed his sociological and philosophi- 
cal library to the University. His will con- 
tained provisions for passing the estate into 
trust for the care of Mrs. Ellwood who had 
been an invalid for many years. However, 
Mrs. Ellwood predeceased him so that the 
entire estate, except the library, actually 
passes outright to a son, Dr. Walter B. Ell- 
wood. Durham Bank & Trust Company, 
Durham, North Carolina, was named as sole 
executor. 
* * * 


OTHER APPOINTMENTS: 


Trust Company of Georgia, Atlanta: co- 
executor and co-trustee, Thomas K. Glenn, 
chairman of the board of the Trust Com- 
pany of Georgia, financier and philanthrop- 
ist. 

Security-First National Bank, Los An- 
geles: co-executor, Joseph F. Sartori, chair- 
man of the board of the Security-First. 


Hackensack (N. J.) Trust Co.: co-execu- 
tor, William H. Matthies, one of the de- 
signers of the first dial telephone exchange 
in the U. S. 

Industrial Trust Co., Providence: admin- 
istrator c. t. a., Charles F. Stearns, Chief 
Justice of the Rhode Island Supreme Court. 


To Trust Officers 


We locate missing heirs and bene- 
ficiaries at our own expense and risk. 
Our services are often of value on 
termination of trusts. Explanatory 
booklet on request. 


W. C. COX AND COMPANY 
208 S. LaSalle St. 


Chicago 4, Il. 
Established 1913 





TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst & Consultant, New York City 


Penalties of “Piece-meal” Planning 


ERY often when planning an estate an 

individual will take action on one phase 
of his estate without taking into considera- 
tion in his planning all other components 
to make certain that proper coordination 
has been achieved. For instance, a will will 
be planned alone, or life insurance settle- 
ment arranged, without proper regard for 
influences on other points. If an estate is 
planned on such “piece-meal” basis, then 
what is done on one part often throws the 
others out of balance. Presented herewith 
are some of the prices paid as a result of 
that type of planning. 


Point +1 


For purposes of convenience, or in the 
mistaken belief that taxes are saved, a man 
will place bank accounts, bonds, and other 
forms of property in the joint names of 
himself and wife, with full title vesting in 
the survivor. 

Thrown out of balance is the plan the 
husband has established under his will 
where it is provided that his entire estate 
shall be held in trust for his wife, giving 
her the income for life with the principal 
ultimately passing to his children. Prop- 
erty held under joint survivorship owner- 
ship does not pass under the will. of the 
first to die but becomes the outright prop- 
erty of the survivor. 


Point #2 


In order to provide cash for the payment 
of estate taxes, a man makes all of his life 
insurance payable to his estate. 

Unavailable to his wife, therefore, is a 
guaranteed fixed-dollar, tax-free income for 
life, which otherwise could be provided by 
the life insurance. It is true that cash for 
estate taxes should be provided through 
life insurance, especially in estates holding 
business interests and real estate, to avoid 
possibly disastrous liquidation. However, 
it is not complete protection for a wife to 
be forced to rely on income from assets of 
fluctuating value. Life insurance should 
be provided for both purposes. 
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Point #3 


Because of custom or desire to have the 
entire estate benefit his wife, the husband 
provides for a trust under his will, giving 
his wife all of the income for life. 

Such action disregards the projected in- 
come position of the wife and the tax ef- 
fects. For instance, if she already has a 
sizable income from her own property and/ 
or if the income from the husband’s estate 
is of sizable proportion, it is possible that 
her total income may be in excess of her 
requirements. In such case, the excess in- 
come received by the wife from the hus- 
band’s estate would be largely destroyed by 
income taxes levied at her highest applic- 
able tax brackets. Such income could be 
better conserved through either accumu- 
lating it in the husband’s estate (where 
allowable by state law) or having it used 
directly for the children’s benefit. 


Point +4 


To enable surviving partners or stock- 
holders in a business to carry on, they 
agree among themselves that, upon the 
death of one, the survivors have an option 
to buy the estate’s interest at book value. 

The estate’s position is endangered in 
the event such interest is valued for estate 
tax purposes considerably in excess of its 
book value. The estate might have to pay 
a tax on a good will valuation for which 
it will receive nothing from the survivors. 
This could throw the estate into insolvency. 
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Point #5 


Under a wife’s will, she leaves her estate 
to her husband outright. 

Disregarded is the fact that the wife’s 
estate, taxed at her death, would be added 
on top of her husband’s estate when he sub- 
sequently dies and be taxed a second time at 
his highest applicable tax rates. It would 
be far better for the wife to trustee her 
estate for the benefit of her children, bring- 
ing about a conservation not only of prin- 
cipal, but also of income, which if received 
by the husband would be largely destroyed 
by income taxes. 


Point #6 


All savings and surplus income each 
year are invested by an individual in secur- 
ities. 

Dissipated to a large extent would be 
the current income produced by such secur- 
ities, as it would be taxed on top of such 
individual’s salary or other income from 
personal employment. Savings invested in 
life insurance policies earn interest not 
subject to current income tax and provide 
additional estate capital in the event of 
premature death. 





Largest Stock of Fine China 
& Crystal in New York 


ANTIQUE AND MODERN 
CHINA, CRYSTAL, 
SHEFFIELD PLATE & 
SILVER 


A WELL ROUNDED STAFF, EXPERIENCED 
IN HANDLING THE FINEST 
ARTISTIC PRODUCTIONS 


Pluygmer 


734 Fifth Avenue (S.W. Corner of 57th St.) 
New York, N. Y. 


Established 1895—One of the oldest, one of 
the largest and one of the finest 
establishments of its kind 
in the country. 


TRUSTS and ESTATES—December 1946 


Point #7 


A businessman takes the profits not re- 
quired in his business and makes re-in- 
vestment in common stocks. 


As a result, he has 85% of his total 
over-all capital invested in equities. Over- 
looked are the sometimes disastrous ef- 
fects of deflation and bad business con- 
ditions. Without sufficient capital tied to 
the dollar, his finances may be badly de- 
pleted when he is faced by deflation in- 
stead of inflation. 


Point #8 


The husband provides by will that his 
estate shall be left outright to his wife, 
and during his lifetime he has made sub- 
stantial outright gifts of securities to her. 

Not taken into consideration, as to the 
transfer by will, is the second set of estate 
taxes payable upon the wife’s death if she 
survives her husband by more than five 
years. Such double taxation could bring 
about a large shrinkage in the estate be- 
fore it ultimately passes to the children. 
As to lifetime gifts, the husband pays a 
gift tax if the gift exceeds the exemptions 
and then upon his wife’s death an estate 
tax must be paid anyway. 

* * * 

From the foregoing it is apparent that 
when an estate is planned it should be 
considered and planned in its entirety and 
simultaneously. Action that may solve 
one problem may bring about several new 
problems. Attorneys, trust officers, life 
underwriters and accountants should col- 
laborate in planning the estate of a mu- 
tual client. Only then can it be stated 
that nothing has been overlooked, and 
the client will attain a properly coordin- 
ated plan for the continued protection of 
his family and property. 


Capital Pays Insurance Premiums 


OTIVATED by the impact of in- 

come taxes and higher costs of liv- 
ing, some individuals are saying, “My in- 
come is no longer sufficient to allow me to 
continue my life insurance.” Cancelled 
policies or conversion to paid-up policies 
in a reduced face amount are sometimes 
the result. For many reasons, this atti- 
tude is unfortunate. The instances of over- 
insurance are few and far between. 

The payment of life insurance pre- 
miums represents investment out of capi- 
tal, not income. True, many people con- 
sider they are .“spending” income when 





paying life insurance premiums, but this 
is an economic untruth. When a man pays 
an insurance premium, he receives two 
capital investments; (1) Current Capital 
Account—the reserve or cash value of the 
policy, which earns interest; and (2) Fu- 
ture Estate Capital Account—the amount 
of insurance at risk paid at his death. 
When he pays a premium, he is investing 
out of his capital funds, whether it be 
from bank accounts, sale of securities, or 
surplus annual income. That surplus an- 
nual income is the key to this subject. 


The person who has considered his pre- 
mium payments as being made out of in- 
come has had, in effect, surplus (unspent) 
income for that year to the extent of the 
amount of the premium. If he had not in- 
vested this surplus in life insurance it 
would have become capital in some other 
form, unless, of course, he spent it. The 
possibility exists that now he may not 
have any surplus income after paying in- 
come taxes, etc. But he may still have the 
surplus income of previous years, which 
together with other previous gains or in- 
heritances represents his capital account 
today. That man should not hesitate, if 
necessary, to withdraw bank deposits or 
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sell securities and re-invest such sums by 
continuing to pay his life insurance pre- 
miums. Such action is simply a transfer 
of capital from one pocket to another. 


If the insured has no capital he must 
cut his living standards in order to 
squeeze out of current income a surplus 
to put into his capital accounts with life 
insurance companies, so that he will at 
least have capital for his dependents at 
his death. 

Other considerations which these days 
make it inadvisable to drop life insurance 
are: 

(1) The insured gives up a type of in- 
vestment which may be received by his 
family, at his death, free of income taxes. 

(2) Certain old policies contain valu- 
able rights and benefits which cannot be 
secured under new policies. 


“It TAKES THE THREE OF US” was the theme 
of the October meeting of the Chicago Life 
Insurance and Trust Council. Participants 
were, as trust officer, Victor Cullin (Chicago 
Title and Trust Co.); as underwriter, John 
O. Todd (Northwestern Mutual Life); as at- 
torney, Henry Blumberg. 
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EMPLOYEE BENEFIT PLANS 
Trust Or Insurance Facilities May Be Used 


JAMES A. HAMILTON 
B. E. Wyatt Company, Washington, D. C. 


HE ACCEPTANCE by trust com- 

panies of funds for investment under 
employee benefit plans involves great re- 
sponsibilities since both the employer and 
the employee place reliance upon adequate 
reserves being in existence and readily 
available at the time of the occurrence of 
the events for which they have been spe- 
cifically set aside. The importance of this 
responsibility precludes from consideration 
practically all investment facilities except 
those furnished by insurance companies 
and trust companies. 


Three media may be thought of as the 
three floors of protection against the vicis- 
situdes and catastrophes of life. The first 
floor is provided under governmental aegis. 
Important planks in this floor are the re- 
tirement and insurance benefits provided 
through the Old Age and Survivors pro- 
gram of the Social Security Act, the State- 
Federal unemployment benefits, and the 
Workmen’s Compensation benefits required 
by the various states. 

The second floor is furnished by the em- 
ployer or by the employer and his em- 
ployees acting in conjunction. This portion 
of protection includes employee benefit 
plans. The third floor is that which an em- 
ployee himself provides voluntarily and, 
hence, affords him the greatest satisfac- 
tion. 


Group Annuities 


HE segment of the second floor of pro- 

tection with which trust companies are 
most familiar comprises retirement plans. 
The general procedure followed in funding 
a retirement plan is to use the facilities of 
a life insurance company or of a trust com- 
pany. Certain life insurance companies fur- 
nish group annuities whereunder an em- 
ployee receives a specific benefit as a per- 
centage of applicable earnings of that year 
for each year that he is covered. This is the 
unit purchase group annuity method. An- 
other type of plan furnishes a benefit pro- 
vided by a specific contribution (usually a 
percentage of earnings) on the part of the 


rom address before Mid-Continent Trust Conference, 
American Bankers Assn., Nov. 1946. 


employer (and on the part of the employee 
if the plan is contributory), and this speci- 
fic contribution is used to purchase each 
year whatever it will in the form of a de- 
ferred retirement annuity. This type is the 
money purchase group annuity plan. Since 
the cost of a unit of deferred annuity com- 
mencing at retirement age increases each 
year as the employee gets older, it follows 
that, without changes in earnings, the 
amount of benefit purchased must decrease 
with each succeeding year. For the unit 
purchase type the cost of each year’s unit 
increases with the employee’s advancing 
age. Under either type of group annuity the 
retirement benefit is made up of a number 
of separate pieces of retirement benefit, 
one piece for each year of covered employ- 
ment. 

The insurance companies guarantee that 
their premium rates (or the benefit pur- 
chased with each unit of premium) will be 
effective for a predetermined period, such 
as the first five years that the plan is in ef- 
fect and then separate guarantees apply for 
each individual year thereafter. By the na- 
ture of these guarantees, the insurance 
companies retain the right (and in the past 
years, they have had frequent recourse to 
this provision) to increase the premium 
rates at which these deferred annuities 
may be purchased. Such increase has been 
necessary because of reducing interest 
rates and the expectation of greater longev- 
ity. 


Distinctive Features of Trust Type 


SUBSTANTIAL proportion of the re- 

tirement plans now in existence have 
been set up on a so-called “self-adminis- 
tered” basis with payments to retired em- 
ployees being made out of a trust fund. 


Ultimate costs of a plan over a long time 
should be of the same general magnitude 
without regard to which method of admin- 
istration is followed. Some slight difference 
may arise from the interest income on the 
funds invested under either type of admin- 
istration but, since the investments which 
insurance companies make and those which 
are appropriate for trust funds are quite 
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similar, (although a discretionary trust 
has greater latitude in selecting the port- 
folio) not very much difference should be 
expected over the long run from returns on 
funds invested. Some slight difference .in 
expense of administering the plans may de- 
velop but, in any event, this difference will 
be relatively small in comparison to the size 
of the funds set aside. 


Contributions to an insured plan are sub- 
ject to premium tax in certain states and 
commissions must also be paid on insured 
plans. Neither of these elements occurs in 
self-administered trust fund plans. On the 
other hand, an insurance company may ef- 
fect some relatively small economies in ad- 
ministrative expense because of the uni- 
formity among its plans and the bulk pro- 
cedures which it follows. The trusteed plan 
requires specific actuarial and legal atten- 
tion. 


The trust fund method has, in the past, 
enjoyed certain very definite advantages. 
Many may be summed up under the head- 
ing of “flexibility’—flexibility of benefit 
design, of funding procedures, and of ad- 
ministrative techniques. 
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It is possible to change the incidence of 
costs very readily under a trusteed plan. 
An employer may spread the cost of retire- 
ment benefits for employees beyond the 
time when the employees are scheduled to 
retire. This flexibility may permit the em- 
ployer to offer a somewhat higher scale of 
benefits than he otherwise would feel he 
could provide. It is necessary in selecting 
this “spread-funding” period to make cer- 
tain that the contributions coming in will 
at all times be sufficient to defray the re- 
tirement payments. 


It is also very simple, under a trusteed 
plan, to provide for essentially level contri- 
bution funding for each employee, whereas 
under the unit purchase type of group an- 
nuity, the cost for the unit of benefit will 
steadily increase as the employee’s age in- 
creases. It is possible to design the funding 
of plans using trust fund facilities so that 
higher initial costs will be produced, thus 
enabling an employer with an expectation 
of relatively good revenue in the years im- 
mediately following the inception of the 
plan to put into the plan in those years the 
maximum amount permissible under Bu- 
reau Regulations. 


Inability, because of a poor business 
year, say, to continue the predetermined 
contributions to an established trust fund 
type of retirement plan does not necessari- 
ly prejudice the future of the plan. Actual- 
ly, the entire contribution may be post- 
poned in a year of poor business returns 
providing that such postponement does not 
permanently affect the benefits provided 
nor cause the plan to become clearly under- 
funded on the basis of reasonable funding 
assumptions. 


Actuarial Factors 


RADITIONALLY, the insured type of 

group annuity involves, aside from ex- 
penses, only two principal actuarial as- 
sumptions — namely, the rate of mortality 
which may be expected before and after re- 
tirement and the rate of interest at which 
funds may be invested. The insurance com- 
panies take a reasonably conservative 
standpoint on these factors and, in the past, 
one shortcoming of some trust fund plans 
has been that the actuarial assumptions 
have been selected so as to show lower costs 
than for a corresponding insured plan. By 
liberalizing the actuarial assumptions, such 
as assuming that the retired employees die 
off faster and that the rate of interest is 





higher than assumed in insurance company 
computations, it. is possible to produce an 
initially lower cost for comparable benefits. 
Where the employee data fully justify lib- 
eral actuarial assumptions, they may be 
used. They should, however, never be used 
solely to gain a competitive advantage. 


It is also possible (and sometimes neces- 
sary) in determining the contributions ne- 
cessary for a ‘self-administered plan to 
make use of withdrawal rates among em- 
ployees whereunder (in the absence of vest- 
ing of employer contributions in the em- 
ployee) it is recognized that a benefit will 
not have to be paid in the event an em- 
ployee terminates his employment prior to 
retirement. It is, in many instances, quite 
proper to take the potential reversions from 
these anticipated withdrawals into consid- 
eration and thus effect a reduction in the 
immediate outlay required. It is also pos- 
sible in a trusteed plan to give some recog- 
nition to future salary scales and taking 
this element into consideration will tend to 
produce increased current contributions 
since there is a tendency for earnings to 
increase as each employee’s age and period 
of service increase. Since these two ele- 
ments, employee terminations and rate of 
increase in earnings, are fundamentally 
less predictable than mortality and inter- 
est rates, they should be used only where 
appropriate and then with considerable 
care. 


Death Benefits 


ANY plans installed in recent years 

used individual insurance policies un- 
der a trust agreement. Until recently such 
plans showed advantageous costs when com- 
pared with plans devised on bulk principles, 
largely because of the generous settlement 
option annuity benefits in these individual 
policies. Within the last two or three years 
these settlement option benefits have been 
recalculated on much more stringent mor- 
tality and interest assumptions so that this 
type of plan no longer has the advantages 
for large concerns that it once had. 


In an effort to reduce the administrative 
detail incident to this individual life insur- 
ance policy method of establishing retire- 
ment benefits, a few insurance companies 
have brought out a “group permanent” pol- 
icy which combines life insurance and re- 
tirement annuity in the same proportions 
@8 were customary under the individual 
policy plan. By using group principles some 
of the administrative difficulties prevalent 
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in the individual policy type of plan are 
avoided. 

One other type of plan, popularly desig- 
nated as the “combination” plan, calls for 
part of the benefit to be provided from a 
self-administered trust fund and part from 
individual life insurance policies. 


Incentive Plans 


NCREASING interest has been evi- 

denced by employers in so-called “incen- 
tive types” of. employee benefit plans, de- 
signed specifically to permit employees to 
participate in profits or to receive special 
credit or extra pay determined according to 
the extent that their productivity exceeds a 
predetermined norm or level. It would seem 
desirable from a social standpoint, as well 
as from the employee-employer relationship 
standpoint, to set aside such profit-sharing 
distributions for future benefits rather than 
to pay them out currently. 


The distribution from profit-sharing 
plans may be used to establish retirement 
benefits. As in the case of the self-adminis- 
tered retirement plans,.the profit-sharing 
distributions are frequently deposited into 
a trust fund out of which retirement bene- 
fits are payable, but when they are related 
to earnings rather than to periods of service 
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and earnings, the portion which a younger 
man gets is of the same order as that re- 
ceived by an older man of equal salary. Re- 
tirement benefits based on profit sharing 
may require supplementation in order that 
older employees (who create the immediate 
retirement problem) may receive adequate 
benefits. Generally, profit-sharing plans do 
not operate too successfully by themselves 
as a medium for establishing retirement 
benefits. 


Other Benefit Programs 


THER employee benefits in the provis- 
ion of which employees and employer 
frequently are associated, are those provid- 
ing payments made upon the employee’s 
death, benefits payable in the event of ill- 
ness or accident, hospitalization and surgi- 


cal attention, benefits payable in the event: 


of accidental death, medical fee reimburse- 
ments, long term or so-called total and per- 
manent disability benefits, special nursing 
service benefits, unemployment benefits, etc. 
Employees and employer frequently con- 
tribute jointly to make certain of these 
benefits available to the employees’ depen- 
dents. 
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There are a few business concerns which 
provide a more or less complete scale of 
benefits to their employees directly on a 
pay-as-you-go basis with payments from 
current income. It appears preferable to set 
aside into a trust fund the “premiums” out 
of which such payments would be made. 
Thus any implication that the employer re- 
tains complete control over the distribution 
of the benefits would be avoided. Making 
the payments from a trust fund ‘in lieu of 
from current income might also assist 
greatly in clarifying the tax status of the 
amounts so expended. 


Trust Approach 


INCE the insured approach is estab- 

lished, let us examine the possibilities of 
trust fund methods of financing these 
benefits. Some employers have evidenced 
interest in taking over the complete opera- 
tion of certain of their employee benefit 
plans in conjunction with their employees, 
feeling that, under types of administration 
currently popular with many insured plans, 
they are already performing a very large 
proportion of the administrative work. 
They also believe that more direct associa- 
tion with their employees in the furnishing 
of these benefits, rather than interfering 
with employee-employer relationships, may 
actually serve to strengthen these relation- 
ships; employees are less likely to exercise 
“anti-selection” or present questionable or 
borderline claims if they realize that the 
payments are coming directly from a “self- 
administered” plan and not from a more 
impersonal, geographically remote organi- 
zation, such as a large insurance company. 
These employers feel, too, that economies 
may result from such a procedure. 


In setting up such self-administered em- 
ployee benefit plans, it would be desirable 
to have an actuarial estimate of the claims 
which could be reasonably expected during 
the year, from which could be determined 
the amounts which the employer (or em- 
ployer and employee jointly) should con- 
tribute. These basic amounts of contribu- 
tion could be increased moderately in order 
to build up a contingency fund which could 
be drawn upon in later years. An expense 
allowance would also be included in the con- 
tributions (expenses could be treated in- 
dependently). The aggregate contribu- 
tions so determined would be set aside into 
a special fund out of which all claims would 
be paid as they were approved. 


When the final accounting was made at 





the close of each year, there would be de- 
ducted from the total amounts accumulated 
the claims paid and the expenses incurred. 
From the remainder, if any, it would be 
appropriate to set aside the aforementioned 
contingency reserve in anticipation of pos- 
sible fluctuations in future claim exper- 
ience. Any balance still remaining would 
be applied as a credit against the contribu- 
tions otherwise required for the next year. 
Deficiencies should be corrected as they 
occur. 

In some cases, by careful designing of 
the benefits provided and with sufficiently 
liquid investments, a retirement plan for a 
small concern may be properly handled un- 
der a self-administered procedure. Much 
of the mortality risk can be removed by de- 
signing the plan so that the savings ele- 
ment is emphasized. If a plan provides for 
complete vesting prior to retirement, then 
deaths prior to retirement and termina- 
tions of employment will not affect the cost 
of the plan. If the retirement benefits are 
guaranteed for a relatively long period of 
time after retirement, say 12 or 15 years, 
then deaths occurring after retirement will 
not tend to have as much effect on the ulti- 
mate cost of the plan as they would if a 
shorter period of guaranteed payments 
were used. If substantial concentration of 
benefits on one or two highly paid employ- 
ees occurs in a small self-administered re- 
tirement plan, it is quite feasible to permit 
the trustees to purchase from outside 
sources the required amounts of retirement 
benefit at the time these participants com- 
plete their working years. 


Should a company be desirous of install- 
ing a self-administered employee benefit 
program of other than retirement type, but 
be reluctant to accept complete responsibil- 
ity for the financial operation of the plan, 
consideration might be given to the use of 
reinsurance facilities whereunder, for a 
relatively small premium, it would be pro- 
tected against being called upon to bear 
an aggregate amount of claims in one 
year in excess of some predetermined 
figure. 


Long-Term Disability Benefits 


HIATUS in most employee benefit 
/% plans in effect lies in the absence of 
satisfactory long term disability benefits. 
The provision for early retirements in 
many pension plans affords some protection 
for those employees who have attained the 
lowest early retirement age (frequently 
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age 55). Since the likelihood of becoming 
disabled increases with age, it is desirable 
that a funding procedure be utilized which 
calls for the establishment of substantial 
reserves, and trust company facilities 
would be appropriate for this purpose. 


As an illustration of a possible system of 
disablity benefits which might be provided 
to the employees of a company, the program 
recently adopted by one organiztion might 
be considered. In this case all employees 
satisfying reasonable criteria as to length 
of service receive an income during dis- 
ability regardless of the duration of inca- 
pacity. Full salary is continued for the 
first six weeks, then half-pay for a period 
of weeks depending on the length of ser- 
vice, following which a percentage of pay 
(determined on the basis of length of ser- 
vice, but not less than 20 per cent for 10 or 
more years of service) is continued. 

Serious consideration might be given by 
trust companies to assisting employers in 
the self-administration of employee benefit 
plans. Plans providing long-term disability 
benefits call for the accumulation of sub- 
stantial reserves and are illustrative of a 
need which is not now being satisfactorily 
met through existing facilities. 
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Trust Division Committee Chairmen 


VANS WOOLLEN, JR., president of the 
Trust Division of the American Bankers 
Association, who is also president of the 
Fletcher Trust Company, Indianapolis, has ap- 
pointed the following committee chairmen: 
Common Trust Funds: A. W. Whittlesey, 
vice president The Pennsylvania Company for 
Insurances, Philadelphia. 


Corporate Trust Activities: Harold J. Miller, 
trust officer St. Louis Union Trust Company. 

Costs and Charges: Harold E. Randall, vice 
president First National Bank, Boston. 

Employees’ Trusts: Carlysle A. Bethel, vice 
president and trust officer Wachovia Bank and 
Trust Company, Winston-Salem, N. C. 

Fiduciary Legislation: Francis A. Ohleyer, 
senior trust officer Fletcher Trust Company, 
Indianapolis. 

Operations for Trust Departments: Edwin 
W. Marvin, vice president The Hartford-Con- 
necticut Trust Company. 

Relations With the Bar: Robertson Griswold, 
vice president Maryland Trust Co., Baltimore. 

Relations With Life Underwriters: N. Bax- 
ter Maddox, vice president and trust officer 
First National Bank, Atlanta. 


Taxation: Lee P. Miller, vice president Citi- 
zens Fidelity Bank and Trust Company, Louis- 
ville. 

Trust Education: John W. Remington, vice 
president and trust officer Lincoln Rochester 
Trust Company, Rochester, New York. 

Trust Information: Harve H. Page, second 
vice president The Northern Trust Company, 
Chicago. 

Trust Investments: Richard P. Chapman, 
vice president Merchants. National Bank, Bos- 
ton. 


Trust Policies: M. W. Lowell, vice president 
Continental Illinois National Bank and Trust 
Company, Chicago. 

Veterans Affairs: Chester R. Davis, vice 
president and trust officer Chicago Title and 
Trust Company. 
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TRUST COMPANY 
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Council Elects 


THE BUFFALO LIFE INSURANCE Trust and 
Banking Council elected the following officers 
for the coming year: 

President, Arthur L. Beck, General: Agent 
National Life, Vt. 


Vice President, Samuel G. Easterbrook, 
Trust Officer, M & T Trust Co. 


Secretary, Sidney Wertimer, Manager Pru- 
dential Insurance Co. 


Treasurer, Thomas J. Goodwin, Vice Pres- 
ident Liberty Bank. 


Spell Out FDIC 


WITH THE TIME for annual reports now at 
hand, Federal Deposit Insurance Corp. Chair- 
man Maple T. Har] calls attention to the reg- 
ulation requiring members of the FDIC to in- 
clude the fact of membership in the bank’s 
advertising. The important point is that it is 
not enough to carry the abbreviation; the full 
name of the corporation must be spelled out. 
Exceptions to the requirement of the byline 
include advertisements limited to trust services. 


Short Trust Course Survey 


OF THE 36 BANKS replying to the questionnaire 
on a proposed Short Trust Course to be con- 
ducted by the Trust Committee of the Con- 
necticut Bankers Association (see Oct. issue, 
pege 382), 31 indicated a definite interest in 
the course. Harry H. Howard, of the New 
Britain Trust Company, reports that approx- 
imately 50 employees might avail themselves 
of the course which, if given, would be con- 
ducted with the University of Connecticut. 


Exemplary Advertising 


TEXAS BANKS are, on the whole, following the 
policy of pointing out in their advertising the 
importance of the lawyer, according to the 
report by Melvin F. Adler, chairman of the 
Committee on Unauthorized Practice of the 
Law, State Bar of Texas, given to the latter’s 
annual meeting. That affirmative policy was 
urged in attorney-trustmen meetings by 
George M. Irving of Second National Bank of 
Houston. Mr. Adler particularly cited the 
“exemplary advertising” by Houston Bank & 
Trust Co. and Fort Worth National Bank. 


THE TRUST COUNCIL OF ForT WorTH heard 
Harry Gateley, Jr., discuss pension and profit 
sharing plans at its November meeting on the 
18th. At the October 21st meeting, James L. 
Miller, associate editor of Insurance Research 
& Review Service, spoke on community prop- 
erty law and life insurance, a subject which he 
discussed on the following evening at the 
Dallas Estate Council. 
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CUSTOMER RELATIONS FOR TRUST INSTITUTIONS 


Removing Irritants to Cordial Contacts 


HARVE H. PAGE 
Second vice president, The Northern Trust Company, Chicago 


USTOMER RELATIONS has been de- 

fined as giving good service and getting 
credit for it. Giving good service is funda- 
mental. If there is any question on that 
score our initial customer relations effort 
should be directed to putting our own house 
in order. Getting credit for what we do will 
then take care of itself. 


It is not always easy to gauge just where 
we stand in the favor of our customers and 
to determine if we need a customer rela- 
tions program to strengthen our position 
with them. On two occasions questionnaires 
have been mailed to certain Trust Division 
members to ascertain, one, if a need for a 
customer relations program existed, and, 
two, if any trust institutions were devoting 
real attention to this phase of their busi- 
ness. There was an almost general denial 
that customer relations constituted a prob- 
lem and far less than half of the respon- 
dents were even thinking in any objective 
way of their personal relations with their 
customers. 


One institution that sincerely believed 
that their customers were quite happy in 
their relationship with the Trust Depart- 
ment nevertheless held a series of meetings 
with the trust personnel. Little by little the 
minor issues that caused customers to com- 
plain assumed an accumulative total that 
was quite amazing. One fact that became 
particularly outstanding was that, in the 
eyes of the customer, the employee is the 
institution. 


Prerequisites to Proper Representation 


O merit the right kind of representation 

a trust company must have the loyalty 
of its employees. This requires the right 
kind of personnel policy—on wages, work- 
ing conditions, hours, opportunities for ad- 
vancement, welfare and medical facilities 
and other employe benefits. 


Acknowledging the necessity of experi- 
ence in the job as the first prerequisite, the 
next important requirement of proper rep- 
resentation is the “know how” of construc- 


From address before Mid-Continent Trust Conference, 
American Bankers Assn., Nov. 8, 1946. 


tive customer relations — what the factors 
are that contribute to an unfavorable rela- 
tionship with customers and what correc- 
tives to apply. 

The Elmo Roper Public Opinion Survey 
did much to jar the complacency of many 
trust officers. For those who accepted this 
challenge, a program of improved customer 
relations went a long way towards effecting 
a solution. But such a program isn’t ac- 
complished with the issuance of a set of 
rules. It requires the consciousness and un- 
derstanding of everyone in the institution 
from the front door to the President’s office. 
A rude guard, a careless clerk, or a thought- 
less officer may with one word or act undo 
the benefit of all the dollars spent on adver- 
tising, attractive quarters and modern fa- 
cilities for administration. And customer 
relations can make or break your business 
development program. 


Getting Off to Good Start 


rZ HERE are two general types of cus- 

tomer relations problems that must be 
met in the management of a Trust Depart- 
ment: those which may be avoided or mini- 
mized by advanced planning and careful 
training of your staff, and those seemingly 
unavoidable situations that once they have 
arisen must be so handled that you will not 
lose your customer’s good will. 

A proper understanding by the prospec- 
tive customer of the service being offered 
will avoid later misunderstanding. The 
prospect expects from a Trust Department 
a sympathetic study of his estate problems 
and, from his viewpoint, the best business 
and financial advice. If more is promised 
than can be accomplished for him and his 
family, if he is left under the impression 
that he is entitled to certain services which 
are not usually given such an account, if no 
effort is made to explain the investment pol- 
icies which may mean that some of his 
present securities will have to be replaced 
with more conservative ones — then a poor 
start has been made in maintaining good 
relations with this customer. 


The new business and estate planning ef- 
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fort of an institution is another possib’e 
place for poor customer relations to arise. 
Trust representatives are ambitious and 
may be over-zealous. Nothing is more dan- 
gerous to good customer relations than a 
trace of “high pressure” selling. Manage- 
ment must encourage a trust representative 
to look upon his job as one of education and 
planning in the customer’s behalf, as well 
as of selling. The possibility of “over sell- 
ing” must likewise be guarded against in 
the institution’s advertising. 


Another important point is that each 
member of the staff must realize the neces- 
sity of showing sincere interest and consid- 
eration for every stranger who calls at the 
Trust Department. It is a dangerous prac- 
tice to judge a prospective customer by his 
appearance. 


Turning Down Business 


N acute problem of distressed customer 
relations arises more frequently when 
it becomes necessary to decline a proferred 
account. The Trust Department is, of 
course, under no obligation to accept all 
trust business which is offered.* But the 
exercise of this right to refuse undesirable 
trust appointments should be the responsi- 
bility of only such members of the staff as 
have a real understanding of how fragile a 
quality human dignity really is, and how 
easily it can be wounded. Time spent in at- 
tempting to find a solution to new business 
problems that cannot be handled will fre- 
quently have made a friend for your insti- 
tution. 


Outside Influence 


NOTHER phase of a good customer re- 
lations program includes some outsid- 
ers who nevertheless influence our prospec- 
tive customers. They share our market and 
may directly contact our prospects and cus- 
tomers — they are the attorneys, life under- 
writers, estate analysts and investment 
counselors active in the field. A well planned 
customer relations program will be con- 
cerned with cooperation and not competition 
with these specialists. We do not draw wills 
or sell life insurance, but the attorney and 
the life underwriter may have need for 
knowledge which our experience with ad- 
ministration of estates can supply. 


' There is a common ground where the 
services performed by estate analysts and 


*This fact is clearly covered in the “Statement of Policy 
for the Acceptance of Trust Business,’ Trust Division, 
A. B. A. 
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investment counselors may be teamed up 
with those provided by trust companies. 
Many of their customers will need our serv- 
ices. The basis for cooperation is apparent. 
The opportunity is presented through prop- 
er cultivation. 


New Accounts 


NOTHER category of problems arises 
with people who have just opened their 
accounts in the Trust Department. If the 
service contracted for has been properly ex- 
plained when it was being sought, the new 
customer is under no false illusions as to 
what he is to receive. But, if the new cus- 
tomer is a widow and the institution has 
been named as executor of her’ husband’s 
estate, the administrative officers must do 
a thorough job of explaining the institu- 
tion’s duties and methods just as carefully 
as the trust representative or officer did in 
inviting the new account from the husband. 
She will be anxious to know something of 
what is to be done, and why, for her whole 
future security has suddenly been placed 
beyond her control. 


It is also important that the new benefi- 
ciary have a careful explanation of prob- 
lems imposed upon the executor or trustee 
by the terms of the document. When securi- 
ties must be sold to raise cash for taxes and 
probate expenses, a beneficiary should be 
given the reason for the selection of the 
particular assets chosen and for the time 
at which the sale will be made. If income is 
likely to be curtailed where the trustee is 
restricted to “legal” investments, the effect 
of the provision should be discussed with 
the income takers. 


Sometimes a trust document will contain 
provisions that are disappointing or even 
irritating to the beneficiary. If the trustee 
had no part in planning the estate, no time 
should be lost in placing the responsibility 
for such provisions where it rightfully be- 
longs. Unless such matters are explained, 
the beneficiaries will criticize the adminis- 
tration of the trust. 


Behind the Scenes 


OME trust institutions have found it 

helpful to show new customers the work 
that goes on behind the scenes. When one 
senses that a customer’s dissatisfaction 
with the company’s service is due to a lack 
of knowledge on his part of what is being 
done for him, it has proved helpful many 
times to let him see the staff that analyzes 
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the securities, the reviewers that period- 
ically examine his trust, the reports that 
are sent to the Investment Committees and 
how the decisions are reached on all invest- 
ment matters. 


Show him the Tax Division, the Real 
Estate Division, where and how the ac- 
counting for his trust is maintained, the 
safeguards and precautions provided by 
the auditor’s control, the vaults and the 
double custody. If a customer never views 
more than the persons he contacts-in the 
Trust Department or the occasional state- 
ments he receives, it is little wonder that 
he fails to appreciate that trusteeship is 
more than collecting income from invest- 
ments and forwarding it to him. Until he 
has seen for himself, he may never know 
that trust service is really one of the big- 
gest bargains available. 


The Personal Equation 


N any contact as close as that of trust 

officer and. beneficiary, personalities will 
play an important role in the success or 
failure of the relationship. Some people are 
naturally hard to get along with, and even 
some trust customers belong to this cate- 
gory. But no Trust Department should al- 
low a member of its staff who is hard to get 
along with to be placed in a position where 
contact with the customers is a daily occur- 
rence, 


Occasionally, the basis for a customer’s 
complaint is a proprietary attitude uncon- 
sciously acquired by certain administrative 
people. The fact is sometimes lost sight of 
that we are actually only the hired agents 
for the customer’s property and not the gen- 
erous dispensers of bounty belonging to 
the trust company. The customer is not 
obliged to be grateful to the institution for 
whatever avails reach him as a result of 
its stewardship. 


‘ "When mistakes are made, they should be 
admitted freely and any necessary adjust- 
ment should be made for the customer. An 
attempt to cover up will more frequently 
result in the complete loss of the customer’s 
confidence. 


Not Just A Number 


HE customer should never be permitted 

to feel that he or his business is mere- 
ly an: account number on the trustee’s 
books. Even more devastating are the re- 
sults that come from allowing a relation- 
ship to become mechanical. Some trustmen 
consider it a blessing to have an account 


593 


where the remittances and statements go 
forward with regularity, and no other con- 
tact is had with the beneficiary unless some-: 
thing of unusual significance arises. But , 
what does the customer think? — usually 
that the trustee does nothing more than 
collect the income and remit it less its fees. 


If it is not already the practice of the in- 
stitution to find an excuse to call personally 
on such customers at least once a year and 
to write informative messages to them oc- 
casionally in the meantime, it may prove 
worthy of consideration. Competition not 
only with other trust institutions but that 
which is provided by insurance men, in- 
vestment counselors and attorneys requires 
that customers be told repeatedly that you 
appreciate their business. Let them know 
periodically that you are on your toes in 
looking after their interests in the light of 
changing conditions. 


Administrative Sore Spots 


DMINISTRATIVE practices may pro- 
vide another source of irritation. One 

of the principal factors that make trust 
services available at such reasonable rates 
is the company’s ability to handle a large 
volume of assets according to well planned 
routines. Such a circumstance requires that 
the institution perform certain duties in a 
uniform manner, that it take definite pre- 
cautions and that certain procedures are 
followed. Should a customer complain, 
spare him the tedious explanation of proce- 
dure, and avoid wherever possible delay 
due to what appears to him to be red tape. 


Among other types of customer relations 
problems resulting from procedure and 
policy are: 


1. The expense, delay, and formalities of 


construing ambiguous provisions in trust 
documents. 
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2. The necessity of having to deal with 
several co-trustees before proceeding with 
an important decision. 

8. The possibility of losing a favorable 
market while preparing securities regis- 
tered in the name of the trustee for sale. 

4. The meticulous observance of form 
and detail in business transactions in be- 
half of the trust that would be short-cutted 
by the customer if he were dealing inde- 
pendently. 

These problems call for a careful explan- 
ation from the customer’s point of view 
when they do occur. 


Other Irritants 


TILL other circumstances that subject 
the trust institution’s relations with 
customers and beneficiaries to strain are: 
1. The necessity of maintaining an im- 
partial position in dealing with the conflict- 
ing interests of beneficiaries or in the exer- 
cise of discretionary powers. 

2. The impression that important deci- 
sions and management problems may be 
left exclusively to junior officers or one offi- 
cer alone. 

3. The thought that accounts receive at- 
tention only at the time of the periodic re- 
view. 

4. The demands of beneficiaries that the 
trustee make certain investments in order 
to increase their income. 

5. Reduction in beneficiaries’ income 
where no advice has been given in antici- 
pation of the change. 

6. Disposition of or the continued man- 
agement of an interest in a business. 


On Revocation or Distribution 


Lie may seem that the occasion for exert- 
ing oneself to please the customer has 
passed when we are about to lose his ac- 





Which are you relying on to assist you in 
the management of your property? 
Doubdiess, you have found from your 
own experience that successful property 
management calls for almost daily study 
based on facts... that casual supervision, 
based on “rumors” and “reports,” is often 


custly. 
‘Wouldn't it be immensely 


heads- ester 
or tales? : 


them and make prompt and regular rec- 
ommendanons’ 
(Commerce has developed just this type 
of arrangement w assist you now... and 
the members of your family later on. 


Newspaper copy recently used by National 
Bank of Commerce, Norfolk, Va. 
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count either by revocation or because it is 
about to be distributed. Those who practice 
good customer relations believe quite the 
contrary, for the trust business is a long- 
term business. 


A customer who removes his business be- 
cause of some dissatisfaction feels that his 
decision has been completely confirmed if 
his experience in revoking the account is 
attended by a show of irritation or loss of 
cordiality on the part of those with whom 
he deals in the trust company. Nor will he 
lose the opportunity to justify his action 
to his acquaintances by relating with em- 
phasis the disagreeable details of his part- 
ing. 

When an account is to close by its terms, 
there is an opportunity to make the rela- 
tionship of the beneficiaries with the com- 
pany so pleasant right up to the point of 
distribution that they will think it desir- 
able to continue the connection in their own 
behalf. When business is being withdrawn, 
even though it costs some effort, express 
appreciation of the account for the period 
that it has been with the institution and 
whenever possible invite future considera- 
tion. 


A customer relations problem may arise 
when a charge for revocation or distribu- 
tion is to be made. It is also wise to provide 
a careful explanation of the method used 
in making the division of the assets among 
several beneficiaries, so that each may feel 
has not been subject to arbitrary action. 


Manuals Available 


WO manuals are to be published by the 

Trust Division of the American Bank- 
ers Association. One has been prepared for 
the use of the executives of trust institu- 
tions in creating constructive employee re- 
lations that result in profitable customer re- 
lations. It reduces to a few fundamentals 
some of the principles by which an employ- 
er should be guided in establishing a sound 
customer relations program. 


The other manual has been prepared for 
the study and discussion of officers and 
staff alike. It deals with specific problems 
from actual experience explaining how 
these problems arise and how to anticipate 
and deal with them. The manual sells the 
employee on the trust business as a truly 
wholesome public service and points out 
the importance to him of his observance of 
proper customer relations both for his own 
success and that of his* institution. 
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A Tailored-to-Order 
Opportunity for a 
Top Flight Trust Officer 


WE ARE looking for a thoroughly seasoned “overall” trust 
executive to head our Trust Department. The man we visualize 
has mature balance and inherent tact. He is an organizer—an 
administrator—a developer of business. His understanding is 
backed with demonstrated ability. He has been able to enlist 
the enthusiastic cooperation of those who work with him be- 
cause his broad background, keen perspective and competent 
handling of intricate interests have won wholesome respect 
and complete trust. He has the personality and poise to con- 
tact important prospects. He is somwhere in his forties. He has 
been legally trained but is not necessarily an attorney. His 
character and record will bear close scrutiny. He has done 
quite well but wants to do considerably better. 


The bank offering this opportunity is one of the ten big 
banks of the Pacific Coast. The present head of its Trust De- 
partment is known from coast to coast—recognized as one of 
the foremost trust men of the country. He is retiring at the age 
of 65 under the bank’s pension plan, leaving a pretty big pair of 
shoes to fill. The department he has built is the character pat- 
tern of a man who has devoted himself to an ideal—and suc- 
ceeded. It is staffed with experienced specialists who can hold 
their own in practically any company. The working conditions 
he has created are envious. The man who succeeds him will re- 
ceive the earnest, enthusiastic support and cooperation of men 
and women who know their business, not only as Trust Depart- 
ment people but people who understand all the various and 
complex functions of modern banking. The compensation will 
be in keeping with responsibility assumed and demonstrated 
ability to handle the job in hand. 


Applicants for this position will be accorded complete pro- 
tection. Please cover your background, education and experi- 
ence in detail. Also give earnings. For obvious reasons, we 
ask that letters be addressed to the advertising agency placing 
this copy. Applicants are definitely assured, however, that 
their letters will be seen only by the senior officers of the bank. 
All letters will be acknowledged. Personal interviews, either 
in the East or the Pacific Coast, as the situation may dictate, 
will be extended applicants considered. 


Address: Trust Position, c/o J. Wm. Sheets, 
National Advertising, 
Central Building, Seattle 4, Washington. 





“PA Y-AS-~YOU-GO” TRUST COMPENSATION 
Logic and Timeliness of Readjusting Fee Schedules 


JOSEPH W. WHITE 
Vice president, Mercantile-Commerce Bank and Trust Company, St. Louis, Mo. 


66 AY-AS-YOU-GO” fee schedules have 
been adopted by trust institutions in 
about 24 states and are a step in a long de- 
layed plan to place trust business on a pay- 
ing basis. But while the cost of administer- 
ing a trust has doubled or trebled, the com- 
pensation of the trustee has been cut ap- 
proximately in half in those jurisdictions 
where the commission is based in whole or 
in part on a percentage of income, for the 
present return on investments is only about 
one-half of that received 20 years ago. 


Under Missouri law, a trustee is entitled 
to receive reasonable compensation. It was 
the custom in St. Louis for many years to 
charge 5% on income and principal when 
disbursed. If there were co-trustees, the 
corporate co-trustee received one-half of 
the 5% fee and the individual co-trustees 
divided the remaining one-half. Now the 
corporate co-trustee receives the full 5% 
fee on trusts of $100,000 and under. If the 
trustor wishes the individual co-trustees to 
receive compensation he must so provide in 
the instrument. On trusts over $100,000 the 
corporate co-trustee receives 3% and the 
individual co-trustees share 2%. 

With the heavy taxation prevailing today, 
trustors are extending the duration of 
trusts to the maximum period permitted by 
law, with the result that the payment of 
compensation on principal is delayed for 
many years. To illustrate: A large trust 
created by will, with which I am familiar, 
is worth $6,000,000, and will probably run 
about 90 years. A trust institution is co- 
trustee. If the value of the estate remains 


From address before Mid-Continent Trust Conference, 
American Bankers Association, Chicago, Nov. 7, 1946. 
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constant, the co-trustee will receive 214% 
of the principal, or approximately $150,000, 
when the trust terminates. The present 
worth of $150,000 to be paid at the end of 
90 years, computed on a 3% basis, com- 
pounded annually, is $10,489, or an average 
of $116 per annum. 


The commission which a trust institu- 
tion in Missouri receives on income each 
year is not sufficient in most trust accounts 
to cover the yearly cost of administering 
the trust. It is the compensation on princi- 
pal at the termination of the trust which is 
supposed to wipe out the loss in carrying 
the account through the years and give the 
trustee a fair profit. 


Comparable Fees 


ET us make a comparison of corporate 
trustee fees with fees received by in- 
vestment counsellors whose service merely 
contemplates furnishing investment advice. 
They do not have the responsibility of hold- 
ing the securities nor do they perform any 
of the numerous functions required of a 
corporate fiduciary. The investment coun- 
sellor’s charge in most instances is % of 
1% per annum on principal, payable quar- 
terly. Their annual fee for investment ad- 
vice to the trustees of the $6,000,000 estate 
I mentioned, would be $30,000. In the 90 
year period the investment counsellor, the- 
oretically, would receive $2,700,000 as 
against the corporate fiduciary’s $150,000. 


It may be argued in defense of investment 
substantial profits to the customer are real- 
ized, far in excess of the counsellor’s fee; 
the inference being that the corporate fi- 
duciary performs merely ministerial duties 





and, heice, is not entitled to comparable 
compensation. That claim is debatable. For 
example: An individual co-trustee of a 
substantial trust requested the corporate 
trustee to keep a dummy set of books for 
one year on the recommendations of his in- 
vestment counsellor, so that a comparison 
could be made with the record of the trust 
as handled by the corporate trustee. At the 
end of the year (May 1945), the apprecia- 
tion in the account as a result of -the cor- 
porate trustee’s investment policy was 
12.2% and only 4.84% for the investment 
counsellor. I realize that a comparison over 
a period of only one year is not conclusive 
evidence of the superiority of the invest- 
ment service of the corporate trustee over 
that of the investment counsellor, but it 
does demonstrate that no greater care and 
attention or sounder judgment is exercised 
by the investment counsellor than by the 
corporate fiduciary. The investment policy 
followed by a corporate trustee is always 
conservative and in this case a ratio of 
50% in stocks and 50% in bonds was main- 
tained. The stocks purchased were those of 
the leaders in their respective fields. 











ENTIRE LIBRARIES 


purchased for cash 


APPRAISALS FOR ESTATE 
& TAX PURPOSES 





Dauber & Pine Bookshops, Ine. | 
66 Fifth Avenue | 

NEW YORK (11), N. Y. Pe 
ALgonquin 4-7880 | 
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Factor of Duration 


BSOLETE and inconsistent as is the 

custom of .collecting the fee on princi- 
pal at the termination of the trust, it does 
not compare in illogic with the practice 
of making the same charge on principal, re- 
gardless of the duration of a trust. 


It is inconceivable that the trust busi- 
ness has survived under a system so obso- 
lete and unfair, under which young trust 
departments are operated at a loss for many 
years and trust departments in the larger 
institutions are on a more or less dollar- 
swapping basis; that is, every dollar of re- 
ceipts is yearly swallowed up by expense. 


Variations of Plan 


HERE are many variations of “Pay-as- 
you-go”* compensation plans. Some 
provide for an opening charge, and a closing 
charge, with annual charges on principal 
and income. Others eliminate either the 
opening charge or the closing charge, or 


***Pay-as-you-go”"” meaning that the trustee receives its 
compensation at the time the service is rendered. 


IN DELAWARE 


Capital $ 4,037,500.00 


Surplus and Undivided Profits - 14,020,178.34 


WILMINGTON 


TRUST COMPANY 
Wilmington, Delaware 


Member Federal Deposit Insurance Corporation 





both, and make an annual charge on income 
or principal, or both, to cover the entire 
compensation of the trustee. 


Most plans provide for an annual charge 
on income ranging from 4% to as high as 
10% with an annual charge on principal 
ranging from 3/20 of 1% of principal up to 
34 of 1%. In some localities, however, not- 
ably in California, the fee is based entirely 
on principal. It would seem that the sounder 
plan would be to base the compensation on 
a percentage of principal and income. In 
periods of low market values compensation 
based entirely on principal may be out of 
line with the work performed. All schedules 
studied provided minimum fees varying 
from $25 to $200. In most schedules there 
is a provision for additional fees for mort- 
gaging, selling and leasing real estate and 
for unusual or extraordinary services ren- 
dered. 


Own Proposed Schedule 


N my institution we are considering the 
following plan for testamentary and liv- 
ing trusts: 
On income—5% on the first $4,000 of in- 
come and 3% on the balance. 
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On Principal—% of 1% per annum on the 
first $100,000 of principal and 
1/6 of 1% on the balance. 


Minimum annual fee—$100. 


Individual co-trustees’ compensation would 
have to be provided for in the instrument. 
In trusts of $100,000 and under which 

continue for less than 20 years, the pro- 
posed schedule provides for a closing fee 
on principal equal to the difference between 
5% of the value of the principal on termina- 
tion of the trust and the total amount of 
annual commissions on principal received 
during the period of the trust. In other 
words, there would be no closing fee on 
trusts which continue beyond the 20 year 
period for the reason that the full 5% com- 
mission would have been collected. In trusts 
exceeding $100,000 which continue for less 
than 18 years, a closing fee is provided 
equal to the difference between 3% of the 
value of the principal on the date of ter- 
mination and the amount of commissions 
collected on principal during the continu- 
ance of the trust. If the trust continues be-- 
yond 18 years, there would be no closing 
fee for the reason that the full 3% would 
have been collected. 


9, 


Cc 


ONE OF AMERICA’S 


OLDEST & LARGEST COIN DEALERS 
U. S. - FOREIGN — ORIENTAL — ANCIENT 
COINS - MEDALS - PAPER MONEY 


Publishers 
Standard Coin Collectors Reference Books. 
“Handy Bankers Guide” 


PERSONAL REPRESENTATIVE FOR OUTSTANDING 
COLLECTORS THROUGHOUT THE WORLD 


COLLECTIONS 
CATALOGUED — APPRAISED 
for ESTATES & MUSEUMS 


~ CORRESPONDENCE INVITED ~ 


STACKS ~ 


12 West 46th Street ~ 


New York 19, N. Y. 


Fellows of the Royal Numismatic Society, members of the leading Numismatic Societies throughout the world. 
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It will be apparent to our customers that 
we are not raising the basic rate of com- 
pensation where trusts terminate within 
the eighteen and twenty year periods but 
are merely collecting it on a yearly basis. 
Of course, if a trust continues beyond these 
periods the rate would exceed the 3% or 
5%, as the case may be, but we feel that we 
can convince our customers that if they 
wish to secure the advantages of long term 
trusts they must be willing to pay for the 
additional service which the trustee must 
render. 

In making our studies we assembled a 
number of “Pay-as-you-go” schedules, from 
which the appended chart was prepared, 
and also studied the chart which appears in 
Gilbert Stephenson’s study, “Pay-as-you-go 
Compensation for Trustees”. 


Applicability of Schedule 


HE “Pay-as-you-go” schedule is appli- 

cable principally to trusts under wills 
and voluntary trusts. It is also applied in 
some cities to guardianships, conservator- 
‘ships, investment consultation accounts, 
managing agency accounts, custodianships, 
pension trusts, profit sharing trusts and 
insurance trusts. 


The laws and decisions of your states 
should be examined to determine whether 
or not a “Pay-as-you-go” schedule would 
conflict with local laws. 


Fairness of Plan 


S “Pay-as-you-go” compensation fair to 

beneficiary and trustee? Gilbert Stephen- 
son has answered this question completely 
in his aforementioned study. If the com- 
pensation is reasonable in amount and with 
respect to the time it is taken, no injustice 
is done the beneficiary and he has no 
grounds for complaint. 


Antiques Appraised 


“from teacups to tapestries” 


Entire contents of homes, furniture to decorative 
accessories authentically valued at prevailing mar- 
ket levels. 

Collections of silver, porcelains, paintings, jewel- 
ry, hardstones, etc., expertly evaluated for tax and 
insurance purposes. 

Preliminary examination gratis. Bank references 


furnished. 
Alfred Rich & Sous 


lias Plaza 8-2656 
\’ 


Aa) 122 E. 57 St., N. Y. C. 


\\ Members: American Society of 
Technical Appraisers 
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In the majority of trusts, the trustor is 
particularly interested in the life benefi- 
ciary, and he would prefer to have the pay- 
ment of compensation delayed until after 
the death of this beneficiary, thereby avoid- 
ing yearly deductions from principal, which 
would affect the beneficiary’s income. A pro- 
vision in the instrument giving the life 
beneficiary a fixed annual payment from in- 
come and principal would remedy this situa- 
tion. 


The average customer is not aware that 
a trustee’s compensation may not be suffi- 
cient: He labors under the impression that 
trust companies’ fix their fees and, conse- 
quently, assumes that the fees are adequate. 
When the true condition is explained, usual- 
ly he is willing to pay reasonable compen-. 
sation on an annual basis. In a question- 
naire to my Graduate School students, I 
asked what had been the customer reaction 
to the “Pay-as-you-go” schedule in their 
cities and without exception they replied 
that it had been favorable. 


Application to Existing Accounts 


HOULD a “Pay-as-you-go” schedule ap- 
Soy to all operating trusts on the books 
of the trust institution or only on future 
business? We propose to make a study of 
all revocable living trusts on our books and 
in cases where the compensation is not ade- 
quate it is planned to approach the trustors 
and endeavor to place these trusts under 
the “Pay-as-you-go” schedule. 


In testamentary and irrevocable trusts 
where fees are not satisfactory we shall 
endeavor to convince the life beneficiary of 
the fairness of the “Pay-as-you-go” sched- 
ule and request him to agree to its applica- 
tion. If it works a hardship on the life ten- 


‘ant, we hope to induce him to agree at least 


to some increase in order to minimize our 


FIRST — IN DELAWARE 
APPOINTED BY 
Circuit Court | Act of Legislature 


AS TRUSTEE UNDER WILL 





loss in handling the account. In cases where 
the fee is fixed in the instrument, and the 
account is handled at a loss, we plan to en- 
deavor to work out a more equitable basis 
of compensation. Where we operate with 
co-trustees and carry the main burden of 
administering the trust, we propose to re- 
quest the co-trustee to waive a portion or 
all of his fee in our favor. 


Several years ago we interviewed a num- 
ber of beneficiaries and co-trustees for the 
purpose of raising our fees and found the 
great majority of them very cooperative. 
Beneficiaries with large incomes, almost 
without exception, agreed to increased com- 
pensation for the trust company when it 
was explained that the compensation of the 
trustee in most instances would be an in- 
come tax deduction for them. Co-trustees 
with substantial incomes also readily agreed 
to waive fees, having in mind the small net 
return after paying income tax on the fees 
they had been receiving. 


Inactive Wills 


bee may be in your vaults many 
wills, of testators still living, providing 
for compensation under your old schedule. 
Unless they are changed to the “Pay-as-you- 
go” schedule, you will be bound by the old 
schedule, and the wills may represent your 
greatest source of potential business. 


To ask these testators to change their 
wills merely to provide a new fee schedule 
may result in the loss of substantial busi- 
ness. You will be asking them to pay an at- 
torney to draw a new will or codicil merely 
to give you a larger fee. This problem has 
caused prclonged argument in St. Louis 
and has not been settled satisfactorily. 


The majority of our officers favor apply- 
ing the new schedule to all wills which be- 


IN CONNECTICUT .... 


For Cooperation 
on Banking or 
Trust Matters 


THE STAMFORD TRUST COMPANY 


STAMFORD, CONNECTICUT 
Member Federal Deposit Insurance Corporation 
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come operative subsequent to the date of its 
adoption. If a testator should die before we 
have had an opportunity to consult with 
him about embodying the new fee schedule 
in his will, we will, of course, be bound by 
the provisions of the will, unless some fee 
arrangement can be made with his benefi- 
ciaries. 


Valuation 


RRANGEMENTS must be made to value 
trust principal for the purpose of com- 
puting commissions. In some cities, the 
value of the account in the latest securities 
review is used; in others, the account is 
valued at the time the fee is computed and 
this value is used in measuring the fee in 
succeeding years, unless there has been a 
change up or down in value in excess of 
10%. 


In some cities appraisal of real estate is 
made by real estate officers of the bank. In 
others, the assessed value is used. In nearly 
all accounts, the beneficiaries involved are 
consulted and a value placed on the real 
estate acceptable to them. 


Unlisted non-productive bonds and evi- 
dences of debt are valued in various locali- 
ties at not less than from 40% to 50% of 
their par value. All listed securities, of 
course, are taken at their quoted values. 


Regardless of the basis used in comput- 
ing the trustee’s fee, the trustor may pro- 
vide in the trust instrument whether it 
shall be charged to principal or to income 
or a portion to principal and a portion to 
income. In 1945, Wisconsin adopted a sta- 
tute providing that 75% of the trustee’s 
annual compensation should be taken out 
of income and 25% out of principal, unless 
the trust instrument contained a specific 
provision for the allocation of the fee. 


KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway, N. Y. 1 


SALES at PUBLIC AUCTION for ESTATES 
APPRAISAL FOR TAX AND OTHER PURPOSES 
* 


The Kende Galleries offer unparalled facilities for 
selling estates. Cash advances on properties for 
estates in need of administration expenses or taxes 
will be made. All sales are given unusually large 
coverage in newspapers and magazines. Write or 
phone for information about the additional advan- 
tages offered by the Kende' Galleries, PE 6-5185. 
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Attitude of Attorneys and Customers 


T is most important to the success of a 

“Pay-as-you-go” schedule that the legal 
profession not be antagonistic to your 
schedule. A pamphlet should be distributed 
among attorneys, which should set out the 
new schedule and explain how it will be ap- 
plied. It should also explain that the source 
from which the fee shall be paid is optional 
with the trustor. My questionnaire disclosed 
that in cities where “Pay-as-you-go” sched- 
ules have been adopted and the lawyers in- 
formed of it, there had been no lawyer re- 
sistance. 


It is also important to do a good job of 
selling to your customers. There are three 
essentials: (1) A thorough knowledge of 
costs. (2) Good customer relations. (3) The 
proper approach. Not only should the proper 
method be used in the approach but also the 
proper man. The approach should not be 
made by telephone or letter. It would be 
proper to invite the customer to call, by 
letter, but the interview should be held at 
the trust company. The officer best qualified 
to deal with the customer should talk with 
him. We all know that a particular officer 
can handle certain customers successfully, 
having their complete confidence, while 
there are other customers with whom this 
officer would not be successful. 


Graduate School Comments 


RADUATE School estimates of the 

amount of increase in income in their 
institutions, attributable to the adoption of 
“nay-as-you-go” compensation, ranged from 
5% to 66%. The institution reporting the 
66% increase apparently had a very low 
commission schedule. 


I requested an estimate, for the years 
1935, 1940 and 1945, of the percentage 


TRUSTS and ESTATES—Decemb:r 1946 


which the expense of administering the 
Trust Department bore to gross income. 
The lowest average percentage was 54.46%, 
and the institution reporting this percent- 
age had been on a “Pay-as-you-go” fee 
schedule for about fifteen years. The high- 
est percentage reported was 87% for the 
year 1945, by an institution not operating 
under a “Pay-as-you-go” schedule. I should 
be willing to wager that inadequate com- 
pensation was the main cause of this high 
percentage. Cost analysts estimate that 
expense of operation should not exceed 
66 2/3% of gross income. 


Stick to It 


EGARDLESS of the type of fee sched- 

ule you adopt, by all means live up to 
it. There is nothing that injures a trust in- 
stitution more than to build a reputation 
for cutting fees for favored customers. 


This is the psychological time to adjust 
fees if you have not done so in recent years. 
All costs are mounting and the public is 
more or less resigned to reasonable in- 
creases. As a matter of self-preservation, 
trust companies should adjust trust com- 
pensation upward so that the present high 
standard of service may be maintained. In 
my judgment, the “Pay-as-you-go” fee 
schedule is the best available means to ac- 
complish that purpose. It is fair to our 
beneficiaries, and fair to us. It is the mod- 
ern, scientific method of computing trustee 
compensation. 


Mid-Winter Trust Conference 


THE MID-WINTER TRUST CONFERENCE of the 
American Bankers Association will be held 
February 3-5, 1947, at The Waldorf Astoria 
in New York. 


BOO 
Bought — Sold — Appraised 


We are primarily interested in purchasing books, accumulations 
of old Family Papers, and other literary material relating to 


America. 


THE CADMUS BOOK SHOP INC. 
(Established 1896) 


New York 19, N. Y. 


CHickering 4-1273 





ILLUSTRATIVE PAY-AS-YOU-GO RATES 





Annual Charge 


(Appendix to foregoing article) 


Closing 
Charges on 
Principal 





Bcston 


ncome—4% 
Principal—1/5 of 1%. 


14%. 





Hartford! 


Wilmington, 


(Del.) 


Milwaukee 


Wichita 





| Income- 








| 
| 
| 
| 


| Principal 


Income—5% of first 10,- 
000, 4% of next $20,000, | 
3% of all over $30,000. | 
Principal—3/10 of 1% of | 
first $10,000, 1/5 of 1% | 
of next $10,000, 3/20 of | 
1% of next $30,000, 1/10 | 
of 1% of next $50,000, | 
and 1/20 of 1% of all 
over $100,000; payable 
out of income unless oth- 
erwise provided. 








5% of first $5,- | 
of next $7,500, | 
3% of next $12,500, | 
2%% of next $25,000, 
2% over $50,000. 

Principal—4/10 of 1% of 
first $25,000, 3/10 of 1% | 
of next $25,000, 2/10 of | 
1% of next $50,000, 1/10 | 
of 1% of next $10,000, 
1/20 of 1% of all over | 
$200,000. 


000, 4% 


5/10 cf 1% on 
first $100,000, 3/10 of 
1% on next $900,000 and | 
2/10 of 1% on all over 
$1,000,000. 


1% on first 
$100,000, % 
of 1% on next 
$50,000, % of 
1% on next 
$750,000, 1, 
of 1% on all 
over $1,000,- 
000. 





Principal—% of 1%. 


1% if princi- 

pal beneficiar- 
ies described 
by name; 2% 
if described 
by class. 











| Annual Charges 


| 


Closing 
Charges on 
Principal 





Cincinnati 


Kansas City, 


(Mo.) 


Cleveland 


New Haven 


Philadelphia 


| Principal—2/5 of 1% on 
first $75,000, 1/5 of 1% 
on next $925,000 and 
1/10 of 1% on all over 
$1,000,000. 

Minimum $100. 





Principal—% of 1% for 
first year, 2/5 of 1% for 
subsequent years. 





Incom>—5% on first $10,- 
000, 3% on balance. 

| Principal—3/20 of 1% on 
first $100,000, 1/10 of 
1% on next $150,000, 
1/20 of 1% on 
$750,000, and 1/40 of 1% 
on all over $1,000,000. 

; Minimum $100. 


| 


next | 


1%, 
pal. 


of princi- 








Principal—-Real Estate— 
% of 1°67, Personal Prop- 
erty—3/5 of 1%. 


Income—4%. 
Principal—(a) mortgages 
—7/20 of 1% of first 
£40,000 and 44 of 1% on 
all over $40,000; (b) 
stocks 
of 1% of first $40,000, 
1/10 of 1% of next 
$260,000, and 1/20 of 1% 
of all over $300,000; 
payable out of income 
unless ctherwise provid- 
ed by instrument. 


and bonds—1/5 


1% 
pal. 


of princi- 





! 
Principal—% of 1% of 
| first $100,000, 2/5 of 1% 
of next $400,000, 3/10 of 
1% of all over $500,000 ; 
source as authorized. 

















Minimum $50. 





APPRAISAL AFFILIATES, INC. 


Appraisers of Real and Personal Properties 
for Tax and Insurance purposes. 
Rates reasonable. 


For years our appraisal reports have met with the complete satisfac- 
tion of our clients and have been acceptable to Federal and State tax 
and insurance authorities. 


Inquiries invited from trust officers, attorneys and brokers. 


39 Broapway, New YorK TEL. WHITEHALL 4-2657 





Annual Charge 


New York City | Income—6% of first $2,- 


Baltimore 


Richmond 


Birmingham 


Louisville 


000, 3% of next $10,000, 
2% of all over $12,000. 
Principal—110% of com- 
mission on income. 


Income—(a) mortgages— 
5%; (b) stocks and 
bonds—-5% of first $10,- 
000, 4% of next $10,000, 
3% of next $10,000, 2% 
of all over $30,000. 

Principal—_%’ of 1% of 
first $500,000 and 1/16 of 
1% of all over $500,000. 


Income—5% ; payable out 
of income or principal as 
authorized by instru- 
ment. 

Principal— of 1% until 
24%4% of principal con- 
sumed; payable out of 
income or principal as 
authorized by _instru- 
ment. 


10% of income or % of 
1% of principal; or 5% 
of income and 1/5 of 1% 
of principal; payable 
out of principal or in- 
come as authorized by 
trust instrument. 


Income—5% ; payable out 
of income or principal 
as authorized by instru- 
ment. 

Principal—1/5 of 1%; 
payable out of income or 
principal as authorized 
by instrument. 


Income—5%. 
Principal—1/5 of 1%. 











Closing 
Charges on 
Principal 


Remainder, if 
any, of 5% of 
first $2,000, 
244% of next 
$20,000, and 
2% of bal- 
ance of prin- 
cipal not con- 
sumed by an- 
nual charge. 


% of 1%. 


Minimum of 
1% if revoked 
within 2 
years. 
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City 


Houston* 


Chicago 


Houston? | Principal—firet year, 1%|19 if prinet 


Minneapolis 


Detroit 


Annual Charge 


Principal—first year, 1% 
(% of 1% of cash or ac- 
ceptable securities); af- 
ter first year, % of 1% 
of first $50,000, 44 of 1% 
of next $450,000, % of 
1% of all over $500,000 
(not less than % of 1% 
of government bonds) ; 
usually divided between 
principal and income. 
Minimum $50. 


Income—5% ; payable out 

of income or principal 
as authorized by instru- 
ment. 

Principal—\4 of 1%; 
payable out of income or 
principal as authorized 
by instrument. 

Minimum $25. 


Closing 
Charges on 
Principal 


1% if princi- 
pal beneficiar- 
ies described 
by name ; 2%, 
if beneficiar- 
ies unnamed 
or contingent. 


Remainder, if 
any, of 1% 
of principal 
not consumed 
by annual 
charge. 





Principal—(a) mortgages 
—%*¥%, of 1%: (b) stocks 
and bonds—% of 1% of 
first $50,000, 14 of 1% 
of next $1,950,000, 9/40 
of 1% of next $2,000,000, 
1/5 of 1% of next $2,- 
000,000, 7/40 of 1% of 
next $2,000,000, 3/20 of 
1% of all over $8,000,- 
000; payable out of in- 
come. 

Minimum $50. 


1% of first 
$500,000, % 
of 1% of next 
$500,000, % 
of 1% of all 
over $1,000,- 
000. 





Principal—(a) mortgages 

—3/5 of 1%; (b) stocks 
and bonds—2/5 of 1% of 
first $100,000 and 3/10 
of 1% of all over $100,- 
000; payable out of in- 
come. 





Income—5% on _ stocks 
and bonds. 

Principal—(a) mortgages 
—'% of 1%; (b) stocks 
and bonds—I/5 of 1%; 
payable out of income. 
Minimum $15 on each 


mortgage. 


Complete facilities for handling your 


Banking and Fiduciary Business 


promptly and effectively. 


tke FIFTH THIRD [JNION [RUST 


CINCINNATI, OHIO 


Member Federal Reserve System —- Member Federal Deposit Insurance Corporation 





Madison*® 


Principal—%_ of 1% of 
first $100,000, 3/10 of 
1% of next $900,000, 
1/5 of 1% of all over 
$1,000,000; on second 
$1,000,000, 80% of that 
on first $1,000,000 ; third 
$1,000,000, 70%; fourth 
$1,000,000, 60%; and 
over $4,000,000, 50% of 
charge on first $1,000,- 
000; payable out of in- 
come. 


1% of first 
$100,000, % 
of 1% of next 
$150,000, and 
% of 1% of 
next $750,000, 
% of 1% of 
all over $1,- 
000,000. 





Denver 


Seattle 


Principal—(a) mortgages 
—2/5 of 1%; (b) stocks 
and bonds—2/5 of 1% of 
first $25,000, 3/10 of 1% 
of next $75,000, 4 of 
1% of next $100,000, 
3/20 of 1% of next 
$300,000, and %& of 1% 
of all over $500,000; 
payable out of income. 
Minimum $50. 


Principal—_% of 1% of 
first $250,000, 3% of 1% 
of next $750,000, %4 of 
1% of all over $1,000,- 
000; % of 1% additional 
of mortgages; payable 
out of income. 

Minimum $25. , 





Upon death of 

settlor, % of 
1% of first 
$50,000, 144 of 
1% of all 
over $500,000 ; 
and upon dis- 
tribution, 1% 
of first $150,- 
000, % of 1% 
on all over 
$150,000. 


% of 1%. 





(Ore.) 


Principal—%_ off 1%; 
payable out of income. 





San Francisco® 


Los Angeles*® 


Salt Lake City‘ 


Principal—_% of 1% of 
first $50,000, 2/5 of 1% 
of next $50,000, 4 of 
1% of all over $100,000 ; 
payable out of income. 


Principal—(a) mortgages 

—*¥%, of 1%; (b) stocks 
and bonds—3/5 of 1%; 
payable one-half each 
out of income and prin- 
cipal. Minimum $50. 


Principal—(a) mortgages 

—1%; (b) stocks and 
bonds—%, of 1%. 
Minimum $25. 





1/10 of 1%. 


1% if princi- 
pal beneficiar- 
ies described 
by name; 2% 
if described 
by class. 


Minimum 


1Opening charge of 44 of 1% of principal. 
“Opening charge of 1/10 of 1% of principal. Minimum 


$15. 


°Opening charge of $100 under $100,000; $200 between 
$100,000 and $250,000 ; $300 between $250,000 and $500,000, 
$400 between $500,000 and $1,000,000 ; $500 over $1,000,000. 


‘Opening charge of 1/10 of 1% of principal. 


$25. 


Minimum 


‘Opening charge of 1/10 of 1% of first $50,000, 1/20 of 


1% 


of all over $50,000 of principal. 


“Opening charge of 1/5 of 1% of principal. 
‘Opening charge of 1/20 of 1% of bonds and notes, 1/40 


of 1% of stocks. 


Minimum $10. 
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“Suggested Bank Cost Accounting 
Procedure” 


Based upon examination of bank cost pro- 
cedures in actual practice, J. C. Gibson, asso- 
ciate professor of accounting at the University 
of Wisconsin, has prepared this study setting 
forth a simplified method for determining the 
costs and profitability of each basic banking 
service. The procedure outlined by Professor 
Gibson consists of three broad steps: 


1. The adjustment of the bank’s profit and 
loss accounts to a cost basis, so that these 
adjusted -account balances reflect fully and 
accurately the actual costs of operation. 


2. The distribution or allocation of these 
account balances to each department or major 
operating division of the bank, to obtain the 
cost of operating the department, and 


3. The assignment or closing of the costs 
of certain departments to other more basic 
departments each of which performs an essen- 
tial banking function, so as to disclose the total 
cost of performing this function or service. 
Additional steps are suggested for determining 
the ‘unit cost of each item handled in pro- 
viding various banking services. 


The booklet is obtainable for $1.00 from the 
University’s Bureau of Business Research. 
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Federal Banking Law Reports 


FOR BANKS LARGE AND SMALL — Here is something 
new, something needed, for everyone responsible for the 
management and direction of banking activities. Here is 
something new indeed, but time-tested, time-proved in 
actuality. For Federal Banking Law Reports has stability 
and experience behind it, stemming as it does from the 
original reporter in this highly-technical field, first pub- 
lished in 1914. Here.is a swift, authoritative, and continuing 
reporter on the a eo federal laws controlling 
banks and banking. 

SCOPE OF THE “REPORTS” — Spanning the whole work- 


concerning the important federal regulation and c3ntrol of 
banks and banking. Pertinent full text provisions, forms, 
detailed explanations, editorial comments and suggestions 
make clear exactly what to do, and how and when and why 
to do it in handling every day banking puzzlers under 
federal banking regulation. 

ISSUED WEEKLY — Swift reporting of new develop- 
ments as they “break” is traditional with the “Reports” — 


the editorial aim is “always first with the latest”. 


Write for Complete Details 
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TRUST PROSPECTS IN THE MIDWEST 


Survey Reveals Promising Future and Solution to Current Queries 


JOHN A. REID 
Vice president, First National Bank of Cincinnati 


ANKERS IN THE 19 MIDWEST 

STATES are particularly troubled with 
the difficulty of investing money at a good 
return with safety, finding suitable persons 
to train for trust work, earning adequate 
profits, and handling small accounts profit- 
ably, and we find that some small banks 
wonder if it is worthwhile to continue the 
operation of their trust departments. 


We also find, however, that there has been 
a tremendous increase in new business all 
over the area in all types of trust service. 
It is reported by some that new business 
possibilities seem almost limitless, provid- 
ing the departments can be manned to han- 
dle the business. The growth appears to be 
in direct proportion to advertising and soli- 
citation, and attorney-trust officer and life 
underwriter-trust officer cooperation. Rec- 
ords of probate courts indicate that only a 
small percentage of the total possible estate 
and trust business is being handled by the 
banks. 


Fee situations are greatly improved as a 
result of the adoption of more modern fee 
arrangements, both in connection with 
agencies and living trusts and with court 
accounts. In some states the probate courts 
have recently approved schedules calling for 
substantial increases in annual fees, in cer- 
tain cases allowing part of the charge 
against income and part of the charge 
against principal. A surprising number of 
the reports, however, seem to indicate satis- 
faction with present fee schedules but this 
may be because some of these answers came 
from states wherein rates have been much 
higher than the old eastern rates. 


A few comments seem to be appropriate 
as a result of these reports. 


(1) Investment Program 


E should not endanger our accounts, 
or our prestige, by conducting such an 
investment program that we might one day 
find ourselves greatly embarrassed, if not 
subject to surcharge. We should not try to 


From address before Mid-Continent Trust Conference of 
the American Bankers Association, Chicago, Nov. 8, 1946, 
summarizing a series of reports which follow the paper. 


correct faults of draftsmanship by specula- 
tive investment programs. The language of 
the instrument must be followed closely. If 
a high annual income is desired by the crea- 
tor of a trust for his beneficiaries, the docu- 
ment should be so drawn that a minimum 
per month may be made available out of 
either income or principal, rather than ex- 
pect the trustee to invest at 5% in a 3% 
market. If close corporation shares are to 
be retained, the document should provide 
for it. We should, at every opportunity, 
urge attorneys and trustors to include pow- 
ers that will permit the trustee to provide 
adequately for the immediate beneficiaries 
even if at the expense of the ultimate re- 
maindermen. 


There seems to be a strong demand for 
adoption of the Prudent Man Rule for the 
investment of trust funds. (e.g. in Wiscon- 
sin). The adoption of this Rule increases 
the responsibility but permits a trustee to 
do a better job. 


(2) Personnel Training 


ASTERN bankers tell us that there are 

movements afoot in some localities 
looking towards the five-day week — and 
that it may be necessary to adopt such a 
program if banks are to compete for work- 
ers with insurance offices and brokers. We 
are also confronted with requests that we 
up our wage scales because of the higher 
cost of living. Unless we keep pace with 
competition, we may find ourselves obtain- 
ing a lower quality of personnel, which may 
result ultimately in higher cost operations. 


The only hope for developing properly 
trained junior officers is a higher starting 
wage for well-educated.men. It will cost us 
less in the long run to pay the going price 
for good men than to take the left-overs at 
our own price. Morale, loyalty and produc- 
tivity increase as employees are given ade- 
quate recognition for efforts and ability. 


(3) Proper Fee Schedules 


FOWEVER, as the general wage scale 
increases in line with the rising cost of 
living, and as the cost of machinery, equip- 
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ment and supplies continues upward, we 
cannot expect to operate trust departments 
profitably without increasing our fee sched- 
ules. Trust departments are no longer in 
their infancy. They are rendering a re- 
markable service both to their banks and 
to their banks’ customers. We can justify 
fee schedules commensurate with the work 
and responsibility involved and commen- 
surate with the rate charged by investment 
counsel and the professions. A corporate 
trustee’s investment functions, plus cus- 
tody, accounting, tax work, distribution and 
administration duties, certainly justify fees 
in line with the high standard of service 
rendered. 


A division of fees between the life tenant 
and the remainderman seems justifiable but 
inasmuch as the portion of the fee charged 
against the life tenant is largely deductible 
for income tax purposes, it may not always 
prove wise to charge part of this cost to 
principal. This tax feature is helpful as in- 
creased fees do not cost the beneficiary very 
much if he is in a high bracket. 


(4) Small Account Problem 


INIMUM annual fees, use of common 

trust funds, proper draftsmanship of 
documents, and development of well-trained 
junior officers, are all partial solutions to 
the small account problem. Streamlined 
operations and the elimination so far as pos- 
sible of red-tape in accounting, auditing and 
vault control, are also partial answers. Peri- 
odic appraisals of our own departments 
along the foregoing lines will prove profit- 
able. 


(5) Small Trust Departments 


HE combining of trust operations by 
placing all of the fiduciary business of 
several banks in one bank in a city or coun- 
ty seat, is a possible solution to the small 
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trust department problem, and it has been 
the subject of discussion in some localities. 
There seems to be very little support gener- 
ally to a program which would involve the 
discontinuance of trust operations by some 
of the banks and the establishment of a 
new separate corporate fiduciary to be 
owned jointly by the several banks of a 
town, county or trade area. 


One possible solution perhaps is for the 
country banks to use their correspondent 
city bank as custodian and investment ad- 
visor on an agency basis, with only the set- 
tlement of small estates to be handled in 
the country bank itself. The division of fees 
in such cases presents a problem as to 
profitable operations, but it appears to me 
that one or the other of the foregoing plans 
offers the only solution if trust operations 
are to be continued on a sound basis by such 
institutions. 


Optimistic Future 


HE outlook for trust business in the 
Midwest appears to be brighter perhaps 
than at any time in the history of corporate 
fiduciaries, despite the fact that estates are 
growing smaller through continuing heavy 
taxation. Our commercial departments are 
awakened to the potentialities of sound 
trust operations and that the trust depart- 
ment must be on a “pay-as-you-go” basis. 
We are no longer harassed by requests that 
we accept the John Smith Trust at a low 
rate because John Smith has been a steady 
borrower or maintains a substantial bal- 
ance in the commercial department. They 
now realize that a well-managed trust de- 
partment can be an asset to the bank. 
Bank advertising, too, has shown satis- 
factory results. Trust advertising opens the 
door to the solicitor, who, if competent to 
discuss estate planning soundly, is wel- 
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comed by the bank’s customers and is the 
friend of attorneys and life underwriters. 

The tremendous growth of business in 
the Midwest, the recapitalization of com- 
panies, particularly as the result of heavy 
estate taxes, and the growing awareness of 
the public generally to the need for profes- 
sional investment and estate management, 
are opening the door for the development of 
both personal and corporate trust business. 

Our prestige will continue to rise only if 
we continue to adhere to the principles so 
well laid down in the Statement of Princi- 
ples for Trust Institutions adopted in 1933. 
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A re-reading periodically of that Statement, 
which is incorporated as an appendix to 
Regulation “F’” which governs the opera- 
tion of most trust departments through 
conditions of membership in the Federal 
Reserve System, will prove well worthwhile. 
In our efforts to improve and extend our 
services to larger numbers, and increase 
our profits, let us remember the statement 
in the foreward of the Principles, that “in 
the conduct of their business, trust institu- 
tions are governed by the cardinal principle, 
that is common to all fiduciary relation- 
ships, — namely, fidelity”. 


(The individual reports follow.) 


ARKANSAS, MISSOURI, OKLAHOMA 


EDWARD M. COX 
Vice president in charge of trust department, First National Bank, Kansas City, Mo. 


(Based on 53 replies) 


OST TROUBLESOME PROBLEMS: The 

No. 1 problem was the investment of 
trust funds to maintain a diversification yield- 
ing a living return to the income beneficiary. 
Observations which would seem to be pertinent 
are (1) that careful consideration be given to 
the applicability and adoption of the common 
trust fund, particularly for smaller trusts, 
and (2) that more than ever we are impressed 
with the importance of discretionary powers 
in the trustee to invade the principal where 
the income is insufficient to maintain the life 
beneficiary. 

The next most commonly listed problem was 
the great loss of time encountered in the 
handling of small estates and trusts without 
proper compensation. One comment was that 
“A spendthrift daughter trying to get extra 
expenses above her regular allowances can 
take up a lot of time.” 


We are desirous of 
purchasing all types of 
Silverware, from indi- 
vidual pieces to Entire 


Collections — also we 


The problem of securing and maintaining 
properly trained personnel was found to be 
troublesome. This particular difficulty was 
voiced more by the smaller departments. 

Other problems found to be troublesome are: 
Preparation of documents containing imprac- 
tical directions and becoming effective without 
consultation with the corporate executor and 
trustee; educating the public to the services 
of a trust department; complications of tax 
problems and lack of adequate legal advice; 
getting cooperation of the bar; handling of 
real estate; time consumed in dealing with co- 
trustees and investment advisers. 

Outlook for new trust business: A majority 
of the replies received indicated a _ steady 
growth in executorships, living trusts, agency 
accounts and testamentary trusts, with the out- 
look good for new business in these directions. 


The consensus seemed to be that there is some _ 
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decline of interest in pension plans, probably 
due in part to labor relations and partly due 
to difference in tax treatment. Also some de- 
cline is noted in insurance trusts, particularly 
where made up of older policies containing 
favorable interest guaranties. 


Corporate trust business was found to be 
on the increase generally, particularly in 
transfer agencies and registrarships, due in 
part to recapitalization programs of some com- 
panies and expansions of others, which in turn 
stimulate interest in living trusts, agency ac- 
counts, testamentary trusts, pension and profit 
sharing trusts. The decentralization of indus- 
try and the tendency to establish plants in 
the midwest for security reasons are indicated 
as playing a big part in opening the way for 
continued growth in corporate trust business. 


Several of those reporting felt that closer 
contact between commercial officers and trust 
men was proving helpful. A few of the smaller 
department felt that their particular depart- 
ments were looked upon largely as accommo- 
dation departments for customers of the bank, 
and in some of these trust business had actual- 
ly declined because there had been no attempt 
to go after new business. 


In the main, the relationships between bar 
‘associations and trust men, and life under- 
writers and trust men were reported steadily 
improving. The growth of new business was 
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found to be proportionate to advertising done 
by some of those reporting and whether they 
were alert in going after available business. 

Fee situation: Most of the banks reporting 
from the larger cities felt that trustees’ fees 
generally were adequate for the services ren- 
dered. Others reporting from smaller localities 
felt that the fees were inadequate, particularly 
on smaller trusts. Several reported fees inade- 
quate on old business, but that the fees on new 
business were adequate. Some felt that the 
fees allowed by the Veterans Administration 
were inadequate. 

Several suggested that they thought it 
would be well to have a standardization of 
trust fees in the particular state. Several in- 
dicated that they favored a “pay as you go 
system.” It was felt in some instances that 
while the annual fee was inadequate, an in- 
crease would work a hardship on the income 
beneficiaries. It is suggested that consideration 
be given to a legal method by which a portion 
of the fees can be paid by the principal ac- 
count and a portion by the income account. 

Earnings situation: Most of those reporting 
indicated that their earnings were satisfactory, 
showing an increase over prior years. Some of 
the smaller departments, however, particularly 
those in the classification which are considered 
as accommodation departments for the bank, 
indicated that their earnings were not con- 
sidered satisfactory. 


HE Trust Depart- 
ment of this bank 
is well equipped to 
handle all trust and 
estate matters with 
promptness and with 
most precise attention 
to detail. 
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ILLINOIS, IOWA AND OHIO 


G. F. KARCH 
Trust officer, The Cleveland Trust Company 


HE SURVEY of the status of the trust bus- 

iness in these States is very encouraging 
as to the future of such business. However, in 
practically every locality reporting is the 
acute problem of finding suitable investments 
for trust funds, having regard to the safety 
of principal and a fair return for the income 
beneficiary. Many have turned to preferred 
and common stocks as a means of replacing to 
some extent the fairly high yields of the well- 
seasoned bonds which have been refinanced. 
We fervently hope that this procedure will not 
lead to future difficulties when the business 
cycle again turns downward, but most trust 
departments are investing only in such equities 
as have fairly stable earnings and continuous 
dividend records. Care is taken also to invest 
only a portion of the trust portfolio in such 
stocks with the greater portion of the funds 
of each trust in government and high grade 
bonds. 


Many of my correspondents stress the diffi- 
culty of locating young men of sufficient 
promise and interest to be future officer mater- 
ial. Perhaps time and the movement of the 
business cycle will provide the answer. Many 
trust officers complain of too much detail work 
which cramps them in handling the more im- 
portant matters which therefore suffer in not 
receiving the necessary attention. This can be 
remedied only by making the business attrac- 
tive to younger men. 


The importance of the personnel problem is 
emphasized by the overwhelming response that 
the outlook for new business was never better. 
People of means seem to be recognizing as 
never before the virtues of having a corporate 
trustee handle their property. This is especially 
true as to trusts under wills, and agencies and 
custodianships where clerical services are in- 
volved, but not quite so true when it comes to 
the revocable living trust. Some of us are too 
indiscriminate in attempting to sell living 
trusts to people who don’t need them. There 
are powerful arguments for them but there is 
also much resistance to overcome. Every per- 
son needs a will, many should provide for a 
testamentary trust but the field for living 
trusts is considerably narrower. 


The general recognition of the advisability 
of having a corporate fiduciary handle a testa- 
mentary trust is more widespread than that 
of having a corporate executor. A larger share 
of this business should be obtainable by better 
relationship with the members of the Bar. 
Trust officer-attorney relationships are im- 
proving considerably but some members of both 
professions still do not realize the proper 
functions of each in the administration of an 
estate. 


In most sections of these three states the 
trust companies report that the fees received 
either by agreement or by allowance of court 
are satisfactory or at least improving in 
adequacy. 


In Ohio, for example, some of the Probate 
Judges in the larger counties have in the past 
few years entered rules of court allowing 
increased rates of compensation with part of 
the fee measured by principal and chargeable 
thereto. The use of cost studies to back up 
requests for increases pays good dividends. 

Most of the trust departments in the larger 
cities have fairly satisfactory net earnings but 
some are worried about controlling sharply in- 
creased expenses if gross earnings decline. 
Some of the smaller banks wonder if it is 
worth while to maintain a trust department 
which is operated at a loss or is barely self- 
supporting. 

The bright spot in all three states is the 
optimism in practically all the reports as to 
the probability of the development of much 
new business which is expected to increase 
gross earnings considerably. 


OX KW Qu 9oF°»>_r =n A i Ep iJ AE 


BOOKS 


SINGLE COPIES 
SMALL COLLECTIONS 
COMPLETE LIBRARIES 


BOUGHT—SOLD 
APPRAISED 


IG 


MQM "hq 
QQ WWW 0: r-|Q)y ys WP  |NNDWW  _°’”UC_vDVannrD]qqq»;4gzI WWW "»"»’?’=FéF?mawe 


WS 


SQ... WLwre % 9p 9399)9)9y 


WS 


WY 


SM({({(QWWwWwrD»°>°r.FFF hwo 


INguiriEs INVITED 


AMERICAN LIBRARY SERVICE 
117 West 48th Street, New York City 19 


BRyoant 9-5214 
We also specialize in supplying genealogies, 


family and town histories as well as out-of- 
print books and magazines on all subjects. 


IV 


Y 


Inquiries solicited. No obligation. 
Y 


S88 8. W  °n Fo 7°” te >™°="[ 


4 





TRUSTS and ESTATES—December 1946 


MICHIGAN, MINNESOTA AND WISCONSIN 


EARL H. CRESS 
President, Ann Arbor (Mich.) Trust Company 


HE CONSENSUS is that the outlook for 

trust business in general varies from good 
to excellent. The fee situation, on the other 
hand, while reasonably adequate at the present 
time, contains certain weak spots, depending 
to some extent upon the statutes or lack of 
statutes in each state. I have felt that compen- 
sation for trust services is often inadequate. 
We in the trust business are to blame in large 
part for that situation. Too often in the past 
we have provided service as an accommodation 
and without charge. Due to the nature of the 
diminishing profit margins in the trust bus- 
iness, we should be reasonably compensated 
for each service provided. 


The earnings of trust departments and trust 
companies have been reasonably satisfactory 
as a result primarily of the increase in volume 
of business. However, most trustmen indicated 
that a narrowing of profit margins from trust 
services probably would be noted either by 
the end of the current year, or by next year 
at the latest, due to the increase in cost of 
operation, principally payroll. 

It is my contention that much needs to be 
done to acquaint fully the people in our com- 
munities, as well as trust people themselves, 
of the many worthwhile services which we 
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are and should be equipped to offer, if full 
advantage is to be taken of the favorable mar- 
ket outlook for these services. Studies by Gil- 
bert T. Stephenson, and those made recently in 
our own office, show clearly that only a small 
percentage of estate administration is being 
handled by corporate fiduciaries as compared 
with individuals. 


One of the most pressing problems in all 
three states appears to be the relationship 
with Bar ‘Associations. Lawyer competition, 
the fees which are demanded by the legal pro- 
fession for representing us in Probate Court 
and the practice of certain Bar Associations 
in fixing minimum. fees on a percentage basis, 
without regard to the amount of legal services 
required, are factors contributing to this sit- 
uation. In Minnesota, according to one report, 
the combined fees of the corporate fiduciary 
and the attorney have been large enough to 
preclude the naming of the former as executor 
or administrator in many instances. The cor- 
porate fiduciary and the attorney each has a 
definite and rightful place in the administra- 
tion of most trust business and with cooper- 
ation and further education of this fact much 
of the present misunderstanding between these 
two groups could be eliminated. 
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LOUISIANA AND TEXAS 


FLOYD O. SHELTON 
Vice president and assistant trust officer, The Fort Worth (Texas) National Bank 


(Six replies from Louisiana and 22 from Texas. The first paragraph under each 
category summarizes the Louisiana responses; the second, Texas.) 


1. Problems bothering trustmen most: edu- 
cating the public, investments, lack of trained 
personnel, taxes, management of real estate, 
limitations under the Louisiana Trust Act, 
especially the 10-year limitation clause on the 
permitted life of a trust. No two trust officers 
reported the same problem. 

10 reported investments as their problem; 
5 personnel; 3 estate and inheritance taxes; 
Securing cooperation of attorneys and ac- 
quiring new business received 2 votes each; 
educating the public and too many small ac- 
counts each received one vote; 2 had no 
problems in particular. 


2. Increase of trust business for 5 years 
ending June 30, 1946: The answers ranged 
from a 50% loss to a gain of 260%, with the 
average increase amounting to 68.7%. 


Two trust men did not give percentages of 
increase, one stating his increase as “satis- 
factory” and the other as “remarkable.’ Of 
the 19 reporting their growth specifically the 
increases ranged from “none” to 400%, with 
an average gain of 80.3%. 


3. Outlook for new business: Characterized 
by such expressions as — Feel will develop 
them, problematical, Improving slowly, Good, 
Very Good, and Limited only by personnel 
available. 

10 good, 4 fair, 3 excellent, 2 favorable, 1 
improved, and 1 slim, 

4. Fee Situation: Three trust officers re- 
ported their fee situation as being “unsatis- 
factory,” with one stating that there was no 
uniform schedule of fees. Two reported that 
their fee situation was satisfactory. 


8 trust officers reported no particular com- 
plaint, 6 reported that fees generally were 
too low and 6 complained about the statutory 
free for Executors and Administrators. One 
reported difficulty in maintaining the schedule 
due to pressure from within his bank and com- 
petition from without. 

5. Earnings situation: Two reported un- 
satisfactory, two as nominal, one satisfactory, 
and one as good. 

1 inadequate; 4 nominal, 2 fair, 11 satis- 
factory, 3 good, and 1 excellent. 
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Corporate Trustee 


When you desire a Boston institution 
to serve as corporate trustee, transfer 
agent or registrar, the Shawmut Bank 
is particularly well-qualified to serve 
you. We invite your inquiry. 


TRUST DEPARTMENT 


National 


Shawmut Bank 


40 Water Street, Boston 
Member Federal Deposit Insurance Corporation 


SSS SSS SSSCSSSCSSSS SS SSSSSSSSSSSSSooo 


RoR oP oko Lobo Loh obo Lobo toto ko koto Loh oL oho koko) 





TRUSTS and ESTATES—Decembcr 1946 


INDIANA, KENTUCKY, TENNESSEE 


R. FLOYD SEARER 
Trust officer of First Bank & Trust Company, South Bend, Ind. 


(Nine responses from Indiana, five from Tennessee and three from Kentucky) 


HIEF PROBLEMS confronting trustmen: 

Fourteen trust institutions consider some 
phase of the investment problem as the subject 
of primary concern. Ten made reference to the 
low return on investments and the difficulty 
of attempting to maintain income with safety 
of principal. Four complained of a limitation 
of a legal list and the desirability of the adop- 
tion of the “Prudent Man Statute.” Four made 
reference to the need of the development of 
better investment supervision and procedure 
within the institution. One reply made refer- 
ence to the desirability of adopting a means 
of providing for nominee registration. 


The problem second in importance was the 
matter of improving earnings. Seven letters 
discussed this subject on the basis of both 
increasing fees and reducing costs. 

Personnel problems were reported as a 
subject of concern by four institutions. Four 
complained of the red tape presently involved 
in trust operations with particular reference 
to voluminous reports, long delay and frequent 
litigation experienced in connection with var- 
ious tax matters and the problems incident to 
meeting the requirements of the regulations 
of the numerous governmental agencies and 
bodies. 


Three of the institutions listed matters re- 
lating to new business development. Refer- 
ence was made particularly to the problem of 
securing officer and director cooperation with- 
in the bank, the matter of finding time for 
ouside solicitation and the problem of setting 
up some definite program of public education 
and advertising. 

One bank from Indiana and one from Ken- 
tucky indicated that the matter of relations 
with the Bar was of great concern. It would 
appear that since no other institution made 
reference to a similar problem, it might be 
that the concern of these two banks has come 
by reason of peculiar local situations and that, 


“Providing thoroughly 
modern trust services 


First AND MERCHANTS 
National Bank of Richmond 
Member Federal Deposit Insurance Corporation 


generally speaking, there is a cordial rela- 
tionship. 


Outlook for New Business. The one pessi- 
mistic report received was from Kentucky and 
was phrased in this language: “We sometimes 
feel that the outlook for new business is not 
as rosy as in the past, but with constant 
solicitation, are able to continue our normal 
growth.” The general outlook with respect to 
trust business is perhaps best expressed in 
the reply received from one Indiana trustman: 
“Concerning the outlook for new business, my 
opinion is that the very things which appear 
to be detrimental to business are actually work- 
ing for our benefit. The size of estates is being 
reduced by taxation. More and more property 
owners will see the advisability of making 
wills naming corporate executors in the belief 
that the specialized experience and knowledge 
of trust institutions will reduce shrinkage to 
a minimum, and that more and more living 
and testamentary trusts will be created in 
order to avoid the imposition of the second 
and even the third set of transfer taxes and 
costs.” The replies seem to indicate that the 
trust men are conscious of the fact that it will 
take continued advertising, education and pro- 
motion to bring in this business but that, on 
the whole, business is much easier to sell 
today than during any prior period. 


Fee situation: Fourteen replies indicate 
that fees were on the whole inadequate and 
that there is a definite need of revising fee 
schedules, particularly with reference to trust 
accounts, adjusting such fees so that the 
charge will be based upon both principal and 
income. Many of the reporting institutions in- 
dicated that their fees were now in the process 
of revision. Several of the trustmen indicated 
that their departments were reflecting a profit, 
but went further to say that they were giving 
consideration to revising some of the fee 
schedules upwards. None of the reporting banks 
indicated that the administration of estates 
is unprofitable. Generally speaking, the reply 
of an Indiana trustman fairly presents the 
majority opinion of the group. 


“By proper evaluation of trust service in 
comparison with services rendered by at- 
torneys, accountants, tax advisers and invest- 
ment counsellors, there will be reflected the 
inadequacy of most compensation schedules 
now in effect. To correct the situation will re- 
quire selling on the part of trustmen and 
possibly the loss of some types of business; 
however, the loss of unprofitable business in 
most cases should not be objectionable.” 





NORTH DAKOTA, SOUTH DAKOTA, COLORADO, 
NEBRASKA, KANSAS 


B. M. LESTER 
Vice president and trust officer, First National Bank in Wichita, Kansas 


LARGE NUMBER of the banks having 

trust powers are located in smaller com- 
munities where trust business, other than exe- 
cutorships, is not of sufficient volume to war- 
rant the operation of a separate trust depart- 
ment. In those communities where banks oper- 
ate a separate trust department, the outlook 
for new business is very optimistic, in some 
cases being reported as excellent. 

This outlook is based on the more vigorous 
solicitation of trust business through personal 
contacts with customers of the other depart- 
ments of the bank, as well as non-customers; 
through selective mailing of monthly pamph- 
lets, magazines, or other advertising media, 
and to a closer cooperation with the officers, 
directors of their bank, attorneys, and insur- 
ance underwiters. 


In the agricultural districts, it is felt that 
the people in those districts, having in recent 
years accumulated substantial means, are now 
potential trust prospects. Trustmen in these 
districts know that a plan of education 
should be devised for this class of new business. 


A large majority of the institutions feel 
that fees are satisfactory. Kansas has no 
statute covering fees, but the Trust Division 
has adopted a guide to fees which compares 
very closely with the guide published by the 
Trust Division of the A.B.A.; however, we 
have had expressions from some of the trust- 
men that certain fees should be increased and 
others decreased, 


The response for the entire area was “good” 
as concerned gross profits. However, in a ma- 
jority of cases this information was followed 
with the advice that the increase in operating 


costs, salaries, etc. has increased more in pro- 
portion than earnings. A good many institu- 
tions feel that while their earnings are good, 
they are not comparable to the earnings of 
other departments of the bank when the neces- 
sary detailed operation and responsibility in- 
volved in fiduciary relationships are taken into 
consideration. It is thought by some that prob- 
ably a partial solution to the risk exposure 
might come through the adoption of the 
Prudent Man Rule and the legalizing of the 
common trust fund statute. Others felt that 
perhaps having a trust department in con- 
nection with the bank creates a _ certain 
prestige, whether it is intentional or not, and 
by performing a great many duties by which 
the commercial department benefits, either 
directly or indirectly, the earnings do not show 
the whole profit. 


The answer to my query “what is bothering 
you most” produced almost a unanimous an- 
swer: finding profitable investments. The opin- 
ion is felt that since investments must be 
made at a yield which shows such a small re- 
turn, new business will be harder to attract; 
also that the return on investments in smaller 
trusts is practically wiped out by fees and 
other expenses. 


Among the other questions asked by a good 
many of the trust departments was how to 
gain closer cooperation with their own stock- 
holders and directors, attorneys and life in- 
surance underwriters so as to get their co- 
operation in regard to future business, and 
what effect will the trend of putting property 
in survivorship form have on trust business 
in the future. 


End of Sectional Reports. 
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Antigue English Furniture, Paintings, Porcelains, 


Glass, Mirrors, Clocks and decoratife accessories 


@ur firm is knofun from coast ta coast and has 
heen established ofer a quarter of a century. 


Louis £. Allen, Buc. 


Plaza 3-2958 
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We Appraise 


21 Kast 56th Street 


New Bork 22, N. B. 
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Texas To Seek Common Trust Legislation 


RESOLUTION to seek enabling legisla- 

tion on common trust funds was unan- 
imously passed by the Trust Section of the 
Texas Bankers Association at its 25th annual 
meeting in Dallas on November 22-23. This 
action by the 86 delegates followed an outline 
of the benefits of the common trust fund in 
serving smaller estates, by Albert W. Whit- 
tlesey, vice president of The Pennsylvania 
Company for Insurances on Lives and Grant- 
ing Annuities, Philadelphia. The resolution was 
offered by Ross P. Bennett, vice president and 
trust officer of Houston Bank and Trust Co. 


In urging permissive legislation, Mr. Whit- 
tlesey expressed the belief that common trust 
funds would expand the usefulness of Texas 
trust companies by providing: 


1. Broader investment diversification and 
increased income for small trusts 


2. Better controls over operating expenses 
3. Improved public relations 


4. Enlarged opportunities 
profitable business. 


The experience of the eleven funds in Phila- 
delphia trust companies should be studied even 
before obtaining enabling legislation, the 
speaker recommended. These Funds, aggregat- 
ing over $163,000,000, range from $400,000 to 
$35,000,000. The pattern of these plans has 
become quite standardized. (For details as to 
these plans and discussion of ways in which 
common trust funds can be used in estate 
planning for moderate sized prospects, see Mr. 
Whittlesey’s articles in Dec. 1945 Trusts and 
Estates, p. 471, and July 1946, p. 77.) The 
composite diversification of seven discretion- 
ary funds as of September 30, 1946, was re- 
ported by him as follows: 


Aver. 
43.4% 
26.5% 
30.1% 
* * 
Governments & Cash 32.8% 
Industrials 36.8% 
ON oo ER 
Rails 93% 169% 2.0% 
Banks & Insurance . 3.0% 52% 1.5% 


Citing the fact revealed by the 1942 A.B.A. 
survey that over 59% of Texas trusts had an 
annual income of less than $1,200, and over 
76% under $3,000 (almost identical with 
national figures), Mr. Whittlesey asserted that 
these figures indicated the desirability of com- 
mon trust funds for Texas institutions. The 
determining factor as to whether a fund can 
be beneficial in a particular trust department 
is not how many millions of dollars of indi- 
vidual funds are being managed, but rather 
the percentage of accounts which can be 
handled through the common fund. 


for acquiring 


High 

56.2% 
36.4% 
40.1% 


Low 
35.7% 
14.4% 
24.0% 


Bonds & Cash _._. 
Pf. & Guar. Stocks __ 


44.5% 
43.9% 
26.3% 


22.5% 
32.3% 
11.4% 


THER items on the program, which was 

presided over by Section Chairman Leon 
H. Thomas, trust officer, First National Bank, 
Houston, included: 

Inherent Advantages of the Corporate Fidu- 
ciary—J. G. O’Brien, vice president and trust 
officer, Commercial National Bank, Shreve- 
port, La. 

Estate Planning under the Herbst and Weiner 
Decisions—J. Paul Jackson, Esq., Dallas. 

Pension Trusts—Floyd O. Shelton, vice pres- 
ident and assistant trust officer, Fort Worth 
National Bank. 


New Business Development—R. P. Purse, 
The Purse Company, Chattanooga, Tenn. 


Tom J. Moroney, vice president and trust 
officer of Republic National Bank of Dallas, 
was elected Chairman of the Administrative 
Committee of the Trust Section. John H. 
Brooks, assistant trust officer of The First 
National Bank of Fort Worth and Mr. Thomas 
were elected members of the Committee. 


Pennsylvania Trust Conference 


ORE THAN 300 delegates were attending 

the mid-Winter conference of the trust 
section of the Pennsylvania Bankers Associa- 
tion at Harrisburg, as we went to press. 


Sterling L. Wandell, chairman of the Trust 
Section, and vice president of Wyoming Na- 
tional Bank, Wilkes-Barre, presided. 


Joseph W. Henderson, former president of 
the American Bar Association, reviewed recent 
trust decisions of the Supreme Court. 


John W. Scott, attorney for the association, 
substituting for W. Elbridge Brown of the 
Legislative Committee, discussed the legisla- 
tive program which includes the “prudent 
investor rule,” a new wills act, a new Intestate 
Act, and an Estate Act to cover gaps in the 
wills and intestate laws. 


Marcus Nadler, professor of .banking and 
finance, New York University, addressed the 
trustmen on “Government Bonds and Trend of 
Interest Rates.” Gilbert T. Stephenson, direc- 
tor of Trust Research Department, A. B. A., 
reviewed activities in the trust field. 


Other committee reports included: “Costs 
and Charges,” by Robert A. Wilson, vice pres- 
ident, The Pennsylvania Co., Philadelphia; 
“Trusts Investments,” Clinton L. Keister, vice 
president, Dauphin Deposit Trust Co., Harris- 
burg; “Trust Operations,” George C. Robinson, 
trust operations officer, Fidelity-Philadelphia 
Trust Co., Philadelphia; “Law of Decedents 
Estates,” Robert D. Ferguson, vice president, 
Peoples First National Bank & Trust Co., 
Pittsburgh; and “Smaller Trusts Departments,” 
Ray W. Steber, Warren Bank & Trust Co. 
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LESSENING “RISK” COSTS IN 
TRUST ADMINISTRATION 


ROY S. OSGOOD 
Retired vice president, The First National Bank of Chicago 


NE SUBJECT that seems important 

from my experience of nearly forty 
years in administering trusts has to do 
with lessening the cost of trust administra- 
tion. I am not going to talk primarily about 
ordinary operating costs but rather about 
risk costs. When I refer to risk costs I 
mean all the items that cause avoidable ac- 
tual cash outlay, as well as time cost, that 
might be minimized or saved. There are also 
those intangible future failures to obtain 
business and the risk of losing business al- 
ready in hand. 

The mine run of risk costs grows out of 
ordinary operating errors. The time costs 
engendered by conferences and correspon- 
dence regarding them are heavier than ordi- 
nary operating charges because in so many 
cases officers’ time is involved. Errors in 
bookkeeping and remittances, failure to fol- 
low a time docket, wrong addresses, failure 
to follow the client’s or the office instruc- 
tions, are in this category. Often in them- 
selves they cause temporary annoyance and 
expense alone but if repeated they too often 
become a foundation for dissatisfaction on 
the customer’s part that returns to plague 
you when something more serious occurs. 


To concentrate on some of the major oc- 
currences such as lead to possibilities of 
litigation and require settlement, or lead 
to actual litigation. Even where the risk 
cost may be nominal in actual cash require- 
ment, the time costs are heavy. In the case 
of a settlement there is generally much less 
cash cost in the nature of things, but the 
time costs are usually less and the resist- 
ance to new business growing out of the 
publicity of litigation is absent. Insurance 
can be little protection against such risks 
but probably the wise fiduciary sets up 
monthly reserves at least to cushion them. 

The scarcity of efficient replacement per- 
sonnel has accentuated the minor errors 
during the war years. Fortunately we have 
been in an up market in security prices so 
that the so-called depression cases have not 
arisen. 


From address before the Mid-Continent Trust Confer- 
ence of the American Bankers Assn., Chicago, Nov. 7, 
1946. 


The Remedial Field 


HAT can be done to mitigate or elim- 

inate most risk costs? Remedies for 
the larger and more costly risks will also 
lessen many of the minor risks. A large 
part of the field of risk can be narrowed by 
educating the public and the customer re- 
garding the duties and functions of a fi- 
duciary. 


Many of the seeds of risk are planted by 
poor advertising or mediocre business solici- 
tation. Newspaper advertising must not 
overstep overpersuading generality, inac- 
curate presentation of benefits or careless- 
ness of representation. Booklet or letter 
solicitation must be given the same careful 
scrutiny. It does no harm to let your coun- 
sel examine your booklet advertising. 


Too much care cannot be given to the edu- 
cation of the representative who solicits 
business. New business memoranda made 
at the time of discussion, setting out all the 
essentials, are a great aid in the elimina- 
tion of possible future difficulty. Some fi- 
duciaries have permitted solicitors to ex- 
amine and close contracts. This is fraught 
with unnecessary danger. If a document 
must be executed away from the office on ac- 
count of some exigency, it should be the 
function of the new business man to in- 
troduce an experienced officer or counsel, 
or both, for the purpose. In fact, it should 
be the function of the solicitor to bring the 
prospect and the principal together and 
from that time to act only on instructions 
from the principal. 


Instruments of Appointment 


HE careful preparation of instruments 

of appointment is one of the best meth- 
ods of eliminating risk. Such documents 
should be examined by the fiduciary counsel 
before execution if possible, but before ac- 
ceptance in any event. Even where the ap- 
pointment is unknown until after the death 
of the testator there should not be much 
hesitancy in refusing appointments under 
wills so poorly drafted that every step of 
the executor or trustee is fraught with un- 
due risk. The instrument should also be 
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scrutinized by a trust officer of experience 
for the clarification of operational defects. 


Although the instrument of appointment 
may be a mode! of perfection the property 
to be administered may be such that no fi- 
duciary could handle it successfully. This 
may be due to the nature of the assets, their 
form and location, an offensive form of en- 
terprise, or the prescribed manner of hand- 
ling. In order to keep risk at a minimum, all 
fiduciaries have come to realize that definite 
lines of policy need be formulated as the re- 
sult of their own experience or that of oth- 
ers. To assume an undertaking that is im- 
possible of practical administration not 
only may result in dollar loss in operation, 
or in litigation, but in entailing a loss of 
public confidence, prestige and future busi- 
ness. 


Characteristics of Beneficiaries 


OMETIMES too little consideration is 

given by a fiduciary to the character or 
idiosyncrasies of a proposed beneficiary. An 
objectionable beneficiary cannot only take 
all the small margin of profit that exists in 
trust administration but become a source 
of high risk cost. Where the character of 


Executors 


on whom rest the responsibility 


of disposing of jewelry and 
precious objects for estates, can 
have full trust in offers made 
for purchase of single items or 
lots, with the assurance that all 
information will be held in 


strictest confidence by 


HAMMER GALLERIES 


682 Fifth Ave. * New York 19 
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such a beneficiary becomes known after the 
acceptance of the trust, and is chronic, the 
best policy is to cut the cost and risk by 
resigning where possible. 


Co-Fiduciaries 


HERE are some cases where a co-fidu- 

ciary is unnecessary but cannot be 
avoided. In some cases it is desirable but 
in the main sole appointment is better for 
all concerned. The co-fiduciary is an added 
expense both to the estate and to the cor- 
porate trustee, and in some places where 
the custom of fee reduction in case of the 
joinder of individuals is in vogue, there is 
both an added cost and an income reduction 
to the corporate fiduciary. 

There are certain policies in this relation 
whose sense seems obvious. In many cases, 
particularly in family appointments, the 
only purpose of the appointment is to avoid 
family conflicts or to assuage offended pride 
on the part of the appointee. In such cases 
the difficulty often can be solved by giving 
the individual a power in trust, such for 
example as a veto power over investments 
or a power to determine the desirability of 
paying, withholding or enlarging income. In 


MARYLAND 


TRUST COMPANY 
BALTIMORE 


Federal Reserve System 
Since 1917 
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cases where there is a limited provision for 
the invasion of principal in emergencies, the 
exercise of discretion may often be joint 
under such a power and be of real assist- 
ance to a trustee. Using a power instead of 
a joint appointment obviates many techni- 
cal as well as practical operating problems. 


In the event joint appointment seems un- 
necessary but unavoidable, the corporate 
fiduciary may insist on the sole custody of 
securities and much difficulty can be avoid- 
ed by the insertion of this provision in the 
instrument of appointment. In the case of 
joint trustees beyond two, there should be 
a provision that the corporate trustee be 
one of the deciding trustees in reaching any 
conclusion. If this is not done, the risk 
cost may become so prohibitive that the 
only solution is resignation. In the case of 
a single co-trustee, there is nothing for the 
corporate one to do but work out agreement 
in the case of differences, or shoulder un- 
due responsibility or resign. 


The cases where a co-trustee may be ad- 
vantageous are principally those where the 
person appointed is connected with that 


is - 
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part of an estate that comprises stock con- 
trol or the operation of physical property, 
but this can usually as well be accomplished 
by a power in trust, or, in the case of dis- 
tant property, by the selection of an auxili- 
ary fiduciary. In cases where investments 
ought to be disposed of, the single co-fidu- 
ciary may become a serious risk not only to 
the estate but to the corporate trustee. 


Experience Forms 


EARLY all fiduciaries have evolved 

more or less set forms of language to 
cover certain common risks. They generally 
comprise the express powers to the fidu- 
ciary that have been found protective and 
helpful, such as investment powers careful- 
ly and broadly phrased, powers to deal with 
incompetents and with minors in direct 
fashion, powers to account and others of 
common knowledge. I have not included 
clauses of exoneration or so-called escape 
clauses because I think they should be 
sparsely used and then should relate only 
to situations that have stood the test of 
their validity and real service. They’ are 


SECURITY-FIRST NATIONAL BANK 


of Los Angeles 
HEAD OFFICE, SIXTH and SPRING STREETS 
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not popular among customers or their coun- 
sel and often are of doubtful value. 


Accounting Suits 


N jurisdictions where the fiduciary is not 

under a duty to render court accountings 
at definite intervals, it is often desirable 
in the opinion of some fiduciaries to have 
court accountings covering stated periods. 
These suits can, through disagreement 
among beneficiaries, the appointment of in- 
competent counsel as guardians ad litem, 
the overzealousness of even excellent law- 
yers, or honest differences of opinion over 
procedure and conclusions, become the 
source of real cost risk. Wherever the size 
of the estate and the diversity of benefi- 
ciaries justify the expense, it may be better 
fo employ a competent public accountant to 
make an independent audit at the estate’s 
expense for the benefit of both the fiduciary 
and the beneficiaries. 

In this same connection, one of the best 
risk solutions is the independent systemized 
audit of each trust department. This varies 
of course from a more or less continuous 
spot audit of some transactions and a com- 
plete audit of others either by an internal 
auditor responsible only to the board of di- 
rectors or by an outside accountant on the 
same basis. These audits may not bind all 


the parties in interest, but when accepted 
by the income beneficiaries over a period of 
time without criticism they form very good 
insurance. 


Self Dealing 


F the depression period did nothing more, 

it accomplished much good by making the 
subject of self dealing so well tried and dis- 
cussed that few have any doubt about the 
dangers involved in even skirting the risk. 
One phase of the subject that comes about 
naturally arises from a banking and trust 
relationship of the same individual. During 
the customer’s lifetime, this is generally of 
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small moment but after death the relation- 
ship calls for the best protective approval 
that the situation affords. The scrutiny of 
transactions by counsel, the audit controls 
generally in vogue, coupled by the disclo- 
sures required by state and federal author- 
ity in fiduciary accounts, all help bring to 
light any fact or procedure of this nature 
that may be remedied and the cost risk 
eliminated. 


Ordinary Operational Risks 


HE use of machine bookkeeping, the 

addressograph, the comparison of sys- 
tems and experiences that come from meet- 
ings such as this, the more systematic train- 
ing of the clerical force, have all played an 
important part in reducing the cost risks 
arising from operational errors. However, 
no machine or system can replace ability, 
energy, tact and personality among the op- 
erating force, including management. In ad- 
dition to the constant education and super- 
vision of the clerical force, there cannot be 
too much pains taken in watching the devel- 
opment of personalities and giving them 
training and opportunity. Sometimes I 
would rather have less ability with better 
personality and tact. The man the customer 
likes to deal with can make a mistake and 
get it remedied with little cost risk. 

The need of careful understudying is too 
often omitted in actual practice. There is 
a tendency in some fiduciary offices to do 
too much unnecessary shifting of personnel. 
This may not have adverse results where 
public contact is not involved but where 
the customer comes in contact with new 
faces too often the result makes for trouble 
and dissatisfaction. It has been my expe- 
rience that a principal and understudy offi- 
cer ought to know each case in the office 
and the personalities to be dealt with and 
that the understudy plan should be applied 
to the subject as well as the particular 
character of work. 





COMMON TRUST FUND PRACTICES APPROVED 


Court Rules Favorably on Bank’s Policies 


Because of the wide interest in the subject, we are publishing below, 
substantially in full, the decision by Surrogate Delehanty of New York 
County in Matter of Bank of New York, an accounting of that institu- 
tion’s Common Trust Fund. The decision is reported in N. Y. Law 
Journal, Dec. 5, 1946, page 1600. Four days later Surrogate Collins 
of the same court reaffirmed these principles in the accounting on the 
Common Trust Fund of Continental Bank & Trust Company. He further 
ruled that it is unnecessary to include in the decree a provision that 
it is not binding on persons to whom notice of investment in the fund 


was not given.—Ed. Note. 


URSUANT to subdivision 10 of section 

100-c of Banking Law petitioner filed an 
account of its proceedings as trustee of a dis- 
cretionary common trust fund. 


Though the fund now being accounted for 
is a discretionary one, many of the points 
raised in the requests for instructions are 
equally applicable to a so-called legal trust 
fund and the discussion which follows is ap- 
plicable to either class of fund. 


Allocating Expenses 


HE first question has to do with the charg- 

ing of the expenses of the accounting. 
Subdivision 4 of section 100-c of Banking Law 
and Article X (8) of the Regulations of the 
Banking Board say that no commissions or 
compensation can be taken by the corporate 
fiduciary for management. The Regulation says 
that nothing in the prohibition against com- 
pensation for management shall prohibit the 
payment of reasonable expenses. The court 
holds that the ordinary expenditure for the 
court accounting which is prescribed by statute 
may be paid out of the common fund and is 
not a “management” charge. 


The special guardian appointed for principal 
account argues that the income account of the 
common trust fund should bear some part at 
least of the expense of the accounting. The 
special guardian for income contends that 
the charge must be borne wholly by principal 
since that is the only practicable method for 
making the charge and since such a charge 
would ultimately result in an income contribu- 
tion by reason of diminution of the fund upon 
which income is earned. The court is of the 
view that the charges must be borne wholly 
by principal account. The cost to principal is 
not great. If loaded even in part on income 
the burden would be disproportionate. But 
in any event the concept of the fund as an 
entity requires that the charge be made to 
principal and so the court rules. 

The next question concerns the time of mak- 
ing the charge. It is pointed out that in the 
operation of such a fund it may well happen 
that between accountings participations will 
come in and go out with the result that in 
some instances a particular investor might 


escape wholly or in part the charges which 
other participants had to bear. If such in- 
stances occur they are a necessary incident to 
the operation of the fund as an entity. It 
would be impracticable to attempt to allocate 
the charges by relating them to the individual 
participations and the periods of time during 
which each investor had a participation. As a 
practical matter the,fund could not be operated 
under such conditions. If there be adventitious 
benefit to some participant it would be unim- 
portant in the long run. In the case of a fund 
as large as the one here accounted for the 
costs of administration are relatively negli- 
gible. The impact of such costs when ‘trans- 
lated into individual units is trivial. The fund 
is a means of investment which must be oper- 
ated on a practical basis or not at all. For 
many reasons the court holds that the time of 
charge is the time of the decree settling the 
account. To choose any other date would com- 
plicate the operation of the fund, would sus- 
pend the final valuation of withdrawn partici- 
pations or new participations and would impose 
upon the manager of the fund bookkeeping and 
accounting problems which would make the 
fund unworkable. The quarterly valuations re- 
quired to be made under the Act could not be 
definitely made if the time of the charge were 
to be made that of the closing date of the 
account; and could not be definitively made if 
there were to be ordered a reservation for ex- 
penses. Such a reserve would impose on the 
fund accounting charges out of proportion to 
the result to be achieved by such a method. 


No Amortization 


HE next question has to do with the 

amortization of premiums paid on secur- 
ities purchased by the operator of the common 
trust fund. The plan of operation of the ac- 
counting party says that the premiums shall - 
not be amortized. The special guardians are 
again in disagreement. The guardian for prin- 
cipal account asserts that amortization must 
be had if principal account is to be fairly 
treated. He argues, too, that the trustee of 
the common fund should not be permitted to 
operate the fund in such manner as to deprive 
the participants in the fund of the benefits 
which principal account would have if the 
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purchase were made in the participating estate 
rather than in the common fund. Again the 
problem is whether the investment is to be 
deemed an investment for the participating 
estate and fund or is to be deemed an invest- 
ment by a wholly separate entity. On this 
point subdivision 2 of section 100-c is per- 
tinent. That subdivision provides: 


“No fiduciary of any estate, trust or fund having 
any such share or interest in a common trust fund nor 
any person having an interest in any such estate, trust 
or fund shall have or be deemed to have any owner- 
ship in any particular asset or investment of such 
common trust fund. The ownership of such individual 
assets and investments of the common trust fund shall 
be in the trust company as trustee of such fund.” 


The plan of operation in express terms 
asserts complete ownership of all assets in 
the common fund by the trustee of the fund; 
and expressly negates any interest in any 
particular investment by any participant... 
the tenor of the legislation requires a holding 
that the common trust fund is an entity oper- 
ating its own investments and unconcerned 
with any principle of amortization which might 
be applicable under the wills or trust agree- 
ments if the investment were made by the 
participating estate or fund. On the basis of 
that holding no question of amortization ever 
arises. 

The court notes the argument of the special 
guardian for principal account which is based 
upon his contention that the realized decrease 
in capital assets of the fund has resulted 
almost entirely from redemption of bonds pur- 
chased at a premium. Such losses from re- 
demptions are in part absorbed by capital 
gains and the existence of both aspects of 
possible fluctuation in principal value points 
up the need for treating the fund as an entity 
which takes its gains and absorbs its losses. 
The court is in agreement with a commentator 
who said in relation to a common trust fund: 
“In such a fund, comprising a great many 
bonds bought at varying prices, discounts and 
premiums tend approximately to cancel out 
after a reasonably short period. To require 
amortization, moreover, would seriously (and 
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unnecessarily if ‘cancelling-out’ occurs) com- 
plicate the already sufficiently complex ac- 
counting of a common trust fund.” 


Stock Dividends 


HE next point which requires discussion 

has to do with stock dividends. It appears 
that at least in one instance an investment in 
the common fund has been made by the trustee 
under a deed of trust effective in 1926 or 
earlier. In that deed of trust no mention is 
made of stock dividends. The instrument ante- 
dates the enactment of section 17-a of Personal 
Property Law. The query is whether the 
plan of operation which requires that stock 
dividends be credited to principal is effective 
in the case of the participant just mentioned. 
The question in principle has been answered 
by the discussion on amortizations. Since 
under the law and the plan no participant has 
any ownership in any asset there is no right 
in any participant to have a stock dividend. 
The placing of stock dividends in the capital 
of the fund is entirely valid. 


Maximum Participation 


HE next question which is presented con- 

cerns the maximum amount which may be 
invested by a participant. The point in issue 
is whether participations up to the maximum 
authorized may be made if the same settlor 
in an inter vivos trust or the same testator 
in a testamentary trust has erected more than 
one trust under the same instrument. In this 
connection the applicable Banking Board Reg- 
ulation says: 

“If two or more trusts are created by the same set- 
tlor or settlors and as much as one-half of the income 
or principal or both of each trust is payable or applic- 
able to the use of the same person or persons, such 
trusts shall be considered as one.”’ 

Petitioner desires to know whether the Reg- 
ulation is applicable, for instance, when an 
income beneficiary of one trust has a vested 
or contingent interest in the remainder of 
another trust. 
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In interpreting its own regulation, the 
Banking Board has adopted the “presently 
payable” test. Under such a test the con- 
tingent or vested interest in a remainder of a 
continuing trust would not require consolida- 
tion of the trusts nor the limitation on_invest- 
ments which the text of the Regulation might 
otherwise invoke. The court holds that the 
“presently payable” test is the test to be 
applied. The fact that a single instrument 
is the source of authority for more than one 
trust does not itself limit the investments of 
all such trusts to the total of $50,000 now pre- 
scribed as the maximum for one participation. 
If under the “presently payable” test the 
trusts are separate each trust may take a 
participation up to the maximum. The court 
deems the power of the Banking Board suffi- 
ciently broad to authorize a variation in its 
Regulation in respect of this subject matter. 
The Board in the future may make the re- 
striction more onerous than it now is, if 
experience in the operation of common trust 
funds so suggests. 


On this same point there is raised a sub- 
sidiary question which arises by reason of the 
text of subdivision 2 of section 100-c of 
Banking Law which refers to “the instru- 
ment” in the text which broadly authorizes 
investment in a common trust fund. Petitioner 
wants to know whether the use of such quoted 
words compels a stricter rule than the one 
just outlined. The court holds that the refer- 
ence to “the instrument” is intended only to 
refer to the source of authority to invest in 
a fund and the reference to “the instrument” 
does not limit the investments. The entire 
subdivision in which the quoted words appear 
indicates that the legislature intended to re- 
quire ascertainment whether investment was 
permissible at all when it used these words. 
When such permission was found in “the 
instrument” the other provisions of the statute 
and the Regulations became operative and 
multiple investments are permissible if separ- 
ate trusts are created by “the instrument” and 
if such investments do not conflict with the 
Regulations of the Banking Board. 


“G” Bonds at Par 


HE petition asks whether participations 

-in the fund may be paid for by the partici- 
pant by exchange of United States bonds, 
series G, at par. Such bonds are issued at par 
and interest thereon is paid semi-annually at 
the annual rate of 2%%. If offered for 
redemption at any time after six months from 
issue date and before maturity the principal 
sum payable is less than par. Petitioner reports 
that the United States Treasury has advised 
it that any series G bonds acquired on original 
issue by a trust or fund which seeks to ex- 
change them for participations in the common 
fund will be reissued to petitioner as trustee 
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of such common fund at par without loss of 
capital value. In these circumstances no one 
can be prejudiced by the method of payment 
for participations which petitioner outlines. 
The participating trusts have the advantage 
of being able to exchange their bonds at par 
for units of participations in the common fund. 
The common fund gains a prime investment 
with a maturity shorter than if it had pur- 
chased the same investment from the govern- 
ment. Petitioner states that the Treasury De- 
partment’s willingness to reissue to the trustee 
does not affect the amount of bonds which the 
trustee of the common fund under federal 
regulations may otherwise subscribe for. The 
effect of a validation of the practice is to bring 
in to the discretionary fund a volume of sound 
securities on which no loss can ever be sus- 
tained if the securities are held to maturity. 
The procedure followed by petitioner is proper 
and is approved by the court. 


to know whether these 
G bonds should be valued on the quarterly 
valuation dates on the basis of their then 
redemption value if turned in for redemption 
or on the basis of cost which, under petitioner’s 
practice, is par. Petitioner has elected to carry 
the bonds at cost and has used that figure in 
the valuations required by the statute. Peti- 
tioner justifies that method of treating the 
bonds on the basis of their intrinsic worth and 


Petitioner wants 
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on the fact that they cannot be bought and 
sold in a general market and are redeemable 
only by the government. The court finds no 
reason to question the procedure of petitioner. 
If it directed petitioner to carry the bonds at 
redemption values it would in effect give a 
bonus to new participants in the fund since 
these bonds would then be bound to rise in 
value if held to maturity. If the court directed 
that redemption value be used it would compel 
a withdrawing participant to take a discounted 
value for its unit though in fact no actual 
redemption of the bonds had occurred. Every 
practical reason operates to validate the prac- 
tice of the petitioner and the court approves. 


No Construction 


HE special guardians have examined the 

instruments which created the trusts or 
funds participating in the common fund. In 
some instances the texts of such underlying 
instruments raise queries which the special 
guardians respectively think the court should 
answer. One of these queries raises issue as 
to whether the underlying instrument in fact 
warrants an investment in a common trust and 
another raises question whether a fiduciary 
which holds a power in trust is within the class 
of fiduciaries entitled to invest in such a com- 
mon fund. One of the questions so posed by 
the special guardians would require the con- 
struction by this court of an inter vivos deed 
of trust. The other would require the court 
to construe a will though the record is not 
clear whether the estate of the testator is 
pending in this county. 

The fact that the questions raised involve 
a construction of these respective instruments 
immediately poses the question whether on 
the present record such a construction should 
be had. The court thinks it should not. The 
statute creates a wholly separate entity as 
the court has repeatedly said. It has granted 
to the manager of this entity power to receive 
funds and to administer them in common 
within the limits of the statute and subject 
to the Regulations of the Banking Board. The 
statute requires notice of the first investment 
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in such a fund to be sent to persons interested 
in the participating estate or fund and such 
persons are granted the right to examine the 
plan of operation. In the accounting the trustee 
is required to list the participating estate’s 
trusts or funds with proper identification but 
is not required to cite the persons interested 
in the individual participating trusts or funds. 
The manner of notice is by publication. There 
are rights granted of personal appearance by 
individuals and there is statutory representa- 
tion of non-appearing individuals through the 
respective special guardians. 


This accounting plan is designed to enable 
judicial scrutiny to be made under proper aus- 
pices of the management of the entity created 
by the statute and regulated by the Banking 
Board. It is not a substitute for an accounting 
in the underlying estates, trusts or funds. 


When individual accountings in individual 
estates or funds are had it will be appropriate 
to construe the underlying instruments creat- 
ing such trusts or funds. Here the court should 
and does limit itself to ascertainment whether 
the trustee of the common fund has properly 
accounted for all of the assets received by 
it and has properly managed the fund so 
as to secure to participants their rights in 
principal and income thereof. 


Trust Fundamentals 


HE GIRARD TRUST CO. of Philadelphia 
on December 9th completed a series of 
seminars which it has been giving for life 
underwriters. The Girard, which has long been 
convinced that cooperation between life under- 
writers and trust companies is important to 
both groups as well as to the public, has found 
that underwriters recognize the importance of 
knowing the fundamentals of the trust bus- 
iness. Without these fundamentals the under- 
writer is at a disadvantage in analyzing the 
insurance needs of his policy-holders and his 
prospects. This results in inadequate sales 
and vulnerable plans that can readily be upset 
by competitors. 

This Fall, therefore, the Trust Company 
offered a seminar in Trust Fundamentals to 
the life underwriters of Philadelphia and over 
200 insurance men attended for an hour each 
week, beginning in September. The subjects 
were discussed primarily from a sales angle. 
At each session at least one proven sales idea 
was given, both from the standpoint of the 
approach to, and conversation with, the pros- 
pect. The subjects included: the essentials of a 
will; how estates are settled under wills; 
the Intestate Acts of Pennsylvania and New 
Jersey; how estates are settled without a will; 
how testamentary, living and insurance trusts 
are managed; the fundamentals of taxes. 


The classes were conducted by R. E. Mac- 
Dougall, trust officer, and A. Douglas Oliver, 
vice president. 





PERSONNEL CHANGES IN TRUST INSTITUTIONS 


CALIFORNIA 


Los Angeles — 
Frank L. King 
was elected pres- 
ident of the 
CALIFORNIA 
TRUST CO., suc- 
ceeding the late 
Arch W. Ander- 
son; Allan Han- 
cock, chairman of 
the board. 


Los Angeles — 
SECURITY- 
FIRST NATION- 
AL BANK an- 
nounced the fol- 
lowing changes 
in top manage- 
ment resulting 
from the death 
last October of J. 
F. Sartori, chair- 
men: George M. 
Wallace, formerly 
president, suc- 
ceeds him as 
chairman of the 
board and of the 
managing com- 
mittee; James E. 
Shelton, formerly 
chairman of the 
executive commit- 
tee and vice pres- 
ident, elected 
president; Chester A. Rude, vice president, 
elected chairman of the executive commit- 
tee. In additiun to those three, L. W. Craig 
and C. T. Wiencke, vice presidents, constitute 
the managing committee of the bank. 


FRANK L. KING 


GEORGE M. WALLACE 


Mr. Wallace continues as chief and senior 
officer of the bank. He is vice president of the 
Los Angeles Clearing House Association and 
a director of Union Oil Co. Mr. Shelton is 
president of the Los Angeles Chamber of 
Commerce and past president of the California 
Bankers Association. Mr. Rude is a _ past 
president of the latter association and a past 
national president of the Robert Morris Asso- 
ciates. 


Los Angeles—Rod Maclean announced at the 
convention of the Financial Advertisers Asso- 
ciation recently, of which he was chairman, 
that he had resigned as advertising manager 
of CALIFORNIA BANK to accept the position 
of advertising manager for the UNION BANK 
& TRUST CO. Mr. Maclean has gained recog- 
nition as a writer of verse, some of which has 
appeared in Collier’s, The Saturday Evening 


Post, Reader’s Digest, and other publications. 
His latest verse is included in “Adventures in 
Poetry” just released by William Morrow and 
Company, publishers. 


Beverly Hills & Pomona—John M. Hartke, 
formerly assistant trust officer of the BEVER- 
LY HILLS NATIONAL BANK & TRUST CO., 
was appointed assistant trust officer of the 
FIRST NATIONAL BANK, Pomona. He has 
had previous trust experience with the Orange 
County Trust & Savings Bank of Santa Ana, 
as a trust administrator, and as a National 
Bank Trust Examiner. 


CONNECTICUT 


Stamford — 
STAMFORD 
TRUST CO. an- 
nounced the elec- 
tion of Harold E. 
Rider as a direc- 
tor, member of 
the executive 
committee and 
president, to suc- 
ceed the late 
Clarence E. 
Thompson. Mr. 
Rider has been a 
trust officer of 
the bank since 
1932, and a vice 
president several 
years. He is a member of the trust committee 
of the Connecticut Bankers Association. 


HAROLD E. RIDER 


FLORIDA 


St. Petersburg—Leverett E. Fitts was made 
an associate trust officer of the FIRST NA- 
TIONAL BANK, having recently been a field 
director of the American Red Cross and, prior 
to that, with the trust department of the 
United States Savings Bank of Detroit, Mich. 


Tampa—FIRST SAVINGS & TRUST CO. 
elected George K. Strauss, attorney of that 
city, a trust officer; Frank A. Plummer elected 
secretary. Both offices were formerly held by 
M. J. Hall, who resigned to practice law. Mr. 
Plummer was discharged from the Army as a 
Lieutenant Colonel, prior to which he was with 
the Marine Trust Co., Cortland, N. Y. 


GEORGIA 


Atlanta—The newly-created office of vice 
chairman of the TRUST COMPANY OF 
GEORGIA was given to Malcom H. Bryan, 
who recently resigned as first vice president 
of the Federal Reserve Bank of Atlanta. Mr. 
Bryan was formerly professor of economics 
at the University of Georgia. 





626 


Savannah—CITIZENS & SOUTHERN NA- 
TIONAL BANK elected Clarence W. Sudderth 
a trust officer. 


ILLINOIS 


Chicago—CHICAGO CITY BANK & TRUST 
CO. announced the appointment of Frank J. 
Murphy to the staff of its trust department. 


Chicago—CHICAGO TITLE & TRUST CO. 
promoted Robert C. Lee to assistant trust of- 
ficer. He returned from overseas service last 
year, but prior to that was in the law depart- 
ment for several years. 


Chicago—Two new assistant vice presidents 
elected by the CITY NATIONAL BANK & 
TRUST CO. are Mahlon E. Shanahan, former- 
ly assistant cashier, and Curry B. Freeman, 
formerly of Montana. 


Chicago—Chester Wellman was elected an 
assistant trust officer of the METROPOLITAN 
TRUST CO., having recently resigned as as- 
sistant personal trust attorney at: the CON- 
TINENTAL ILLINOIS NATIONAL BANK & 
TRUST CO. 


Rock Island—A. W. Christensen has been 
appointed a trust officer of the ROCK ISLAND 
BANK & TRUST CO. 


INDIANA 


Evansville—_FRANKLIN BANK & TRUST 
CO. promoted Charles Dunne from secretary- 
treasurer-trust officer to executive vice presi- 
dent and trust officer and Clarence L. Goebel, 
to secretary and treasurer. 


South Bend—Loren O. Titus resigned as 
trust officer of the NATIONAL BANK & 
TRUST CO. to become trust officer at the 
AMERICAN TRUST CO. 


Delos M. Coen, formerly vice president and 
cashier of the NATIONAL BANK & TRUST 
CO., was elected president of that institution 
to succeed the retired president C. F. Cunning- 
ham, who became chairman of the board. Dr. 
Stanley A. Clarke resigned from the latter 
position. 


IOWA 


Des Moines—George L. Nissly, trust officer 
in charge of the farm management division of 
CENTRAL NATIONAL BANK & TRUST CO., 
resigned to go into business at Iowa Falls. 


LOUISIANA 


Shreveport—J. G. O’Brien, resigned as vice 
president and trust officer of the COMMER- 
CIAL NATIONAL BANK, to become vice pres- 
ident of the J. B. Beaird Co., oil machinery firm. 
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MINNESOTA 


ge Minneapolis — 
Robert E. Towey 
was elected - vice 
president and 
trust officer in 
charge of the 
trust department 
of the MIDLAND 
NATIONAL 
BANK. He re- 
signed a few 
months ago as 
trust officer of 
the Tradesman 
National Bank & 
Trust Co. of Phil- 
adelphia, prior to 
that having been 
assistant trust officer of Lincoln-Alliance Bank 
& Trust Co., Rochester, N. Y., and manager of 
the trust and estate division of the Chase 
National Bank, N. Y. He is a graduate of the 
Graduate School of Banking, American Bank- 
ers Association, and Minnesota College of 
Law. 

John S. Irons and John P. Knutson, both 
veterans of World War II, were named as- 
sistant cashiers. 

Winona—Richard C. Hinze, returned from 
four years service in Alaska, New Guinea and 
the Philippines, suceeds E. E. Shepard at the 
FIRST NATIONAL BANK. He was promoted 
to assistant vice president and assistant trust 
officer. 


R. E. TOWEY 


MISSOURI 


St. Louis—Former assistant trust officer 
Frank A. Molumby of the MERCANTILE- 
COMMERCE BANK & TRUST CO. was elect- 
ed president of the Bank of Evansville, Illi- 
nois. 


NEW JERSEY 


Englewood—Albert F. Hill, formerly as- 
sistant treasurer and assistant trust officer, 
was elected treasurer; Lloyd Jones, assistant 
treasurer, PALISADES TRUST CO. 


NEW YORK 


New York—L. C. Marshall became a vice 
president of the BANK OF THE MANHAT- 
TAN CO. and Sydney G. Stevens was elected 
an assistant vice president in the trust de- 
partment. Mr. Marshall was formerly an as- 
sistant vice president in the investment de- 
partment of the UNITED STATES TRUST 
CO. Mr. Stevens was formerly with the COM- 
MERCIAL NATIONAL BANK & TRUST CO., 
from which he resigned as trust officer last 
June. 

New York—William F. Sanford has resign- 
ed as assistant treasurer of the NEW YORK 
TRUST CO. to become president of Atlantic 
Plastics, Inc., Flushing, N: Y. 





New York—UNITED STATES TRUST CO. 
appointed the following assistant secretaries: 
Archibald C. Curry, Russell H. Johnson, Jean 
Mauze and Joseph Pickard. 


Glen Falls & Utica—Robert S. Clarke, for- 
merly assistant trust officer with the FIRST 
NATIONAL BANK, Glen Falls, prior to ser- 
vice with the Army, was appointed assistant 
trust officer of the FIRST BANK & TRUST 
CO., Utica. 


PENNSYLVANIA 


Hatfield—N. S. Hartranft, formerly cashier 
and trust officer, HATFIELD NATIONAL 
BANK, was elected president to succeed the 
late Isaac C. Detweiler. Herber N. Nase was 
made assistant cashier. 


Philadelphia—CORN EXCHANGE NATION- 
AL BANK & TRUST CO. elected Frank O. 
Walther an assistant trust officer. He is a 
member of the Pennsylvania Bar Association 
and has recently practiced in the province of 
Korea, where he was stationed as legal officer 
with the Army of Occupation. 


Philadelphia — 

As of January 20, 

PHILADELPHIA 

NATIONAL 

BANK will elect 

Frederic A. Potts 

as president and 

chief executive of- 

ficer and J. Wil- 

liam Hardt as ex- 

ecutive vice pres- 

ident and chair- 

man of the board. 

Mr. Potts’ will 

succeed Evan 

Randloph, who 

retires, and there- 

by at the age of 

42 becomes one 

of the youngest 

men in the coun- 

try to hold such 

a prominent posi- 

tion in an insti- 

tution of such 

size and impor- 

tance (total re- 

sources approxi- 

mately $700 mil- 

lion last Septem- 

ber). He has been 

with the bank 

since 1941, as vice 

president. Mr. 

Hardt has been 

J. W. BARDT prominent in 
banking since 1908, and has been a di- 
rector of Philadelphia National since 1941. 
He is a director and chairman of the finance 
committee of the Chamber of Commerce and 
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Board of Trade, and active in various other 
organizations. ; 


VIRGINIA 


Pulaski—J. H. Chapman, Jr., advanced from 
vice president and trust officer, PEOPLES 
NATIONAL BANK, to executive vice pres- 
ident. 


WASHINGTON 


Seattle—Sidney T. Smith has been elected a 
vice president and made general personnel di- 
rector of the branch system of SEATTLE- 
FIRST NATIONAL BANK, in which capacity 
he will administer a comprehensive training 
program and job evaluation studies. He has 
been with the bank 22 years, and recently was 
assistant vice president in charge of examin- 
ation of branches. 


WEST VIRGINIA 


Wheeling—Louis C. Horter, former vice 
president, secretary and trust officer of the 
NATIONAL EXCHANGE BANK, was elected 
vice president and a director of the NATION- 
AL BANK OF WEST VIRGINIA. He is chair- 
man of the West Virginia Group I Bankers 
Association. 


Wheeling—Louis J. Yaeger, was elevated to 
the presidency of NATIONAL EXCHANGE 
BANK, having been a vice president and em- 
ployee of the bank since 1909. Charles P. 
Mead, whom he succeeds, resigned to return 
to private law practice. Mr. Yaeger is a vice 
president of the West Virginia Bankers Asso- 
ciation. 


PHILIPPINE ISLANDS 


Manila—F. J. Moore has been appointed man- 
ager of the new branch office of the BANK 
OF AMERICA. He served in various banking 
capacities in California from 1928 until 1942, 
when he entered military service. He won pro- 
motion to lieutenant commander and was as- 
signed to the staff of General Buckner as chief 
fiscal officer for military government in 
Okinawa. 





Trust Institution Briefs 


Los Angeles, Cal.—Trust officer Rex A. 
Wright of the BANK OF AMERICA recently 
became a member of the institution’s Quarter 
Century Club. 


Los Angeles, 
Cal. — Ben R. 
Meyer celebrated 
thirty years as 
president of UN- 
ION BANK & 
TRUST CO .He 
was a vice presi- 
dent in 1914 wher 
it was known as 
the Kaspare Cohn 
Comercial & 
Savings Bank, 
and was made 
president in 1916. 
The name was 
changed to Union 
Bank & Trust Co. 
in 1918. Resources of the bank have increased, 
without mergers or consolidations, from $2 
million to more than $150 million. Mr. Meyer 
is also treasurer of Los Angeles Community 
Chest, of the Southern California Symphony 
Association, and a member of various boards. 


BEN R. MEYER 


Atlanta, Ga.—N. Baxter Maddox, vice pres- 
ident and trust officer of the FIRST NATION- 
AL BANK, was president of the Atlanta Com- 
munity Chest in its drive to raise $1,100,000. 


Altanta, Ga.—James C. Shelor, vice presi- 
dent in charge of the trust department, TRUST 
CO. OF GEORGIA, was appointed a member 
of the five-man Fulton County Board of Edu- 
cation. 


Minneapolis, Minn.—Corporate Fiduciaries 
Assn. of Minnesota elected the following offi- 
cers at its meeting in October: President: 
Ulric C. Scott, trust officer, First Trust Co. 
of St. Paul; Vice Presidents: E. D. Cardle, as- 
sistant trust officer, Marquette National Bank, 
Minneapolis, and J. R. Colbeck, vice president 
and trust officer, Northern Minnesota National 
Bank, Duluth; Secretary-Treasurer: L. A. 
Short, trust officer, First National Bank, Min- 
neapolis. 


Plainfield, N. J—PLAINFIELD TRUST 
CO.’s “P. T. Club” received news at its recent 
party that in view of the high cost of living a 
10% bonus for employees had been declared, 
payable immediately. 


Canton, Ohio—PEOPLES BANK announced 
the establishment of a trust department and 
appointment of Judge Thomas H. Leahy as 
active vice president and trust officer, effec- 
tive January 1. Judge Leahy is completing 12 
years on the bench of the Court of Common 
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Pleas, and was one of the original incorpor- 
ators of the Peoples Bank, of which he has 
served as a director and first vice president. 
A graduate of University of Michigan Law 
School, he also received special trust invest- 
ment training at the Graduate School of Bank- 
ing of the American Bankers Association. 


Philadelphia, Pa—PENNSYLVANIA COM- 
PANY FOR INSURANCES purchased the as- 
sets of the Erie National Bank, effective at 
close of business November 23. The president, 
officers and employees of Erie continue as 
members of the Pennsylvania.: 


Richmond, Va. — VIRGINIA TRUST CO. 
stockholders approved a plan for retirement 
of employees at age 65 with benefits paid from 
a special trust fund to be administered by the 
company. 


Seattle, Wash.—Trust officers of Seattle, 
Tacoma, and Vancouver, B.C., met last month 
at the Rainier Club. William Z. Cameron, 
estates officer of London & Western Trust 
Co., discussed “Canadian Trust Business.” L. 
W. Graves, trust officer of the National Bank 
of Commerce, Seattle, was chairman of the 
program. This was the first so-called “inter- 
national conference” in many years, and was 
sponsored by the Seattle Association of Trust 
Men. 


Hamilton, Bermuda — George A. Kinney, 
trust officer of THE BANK OF BERMUDA, 
LTD., was appointed a vice president of the 
American Bankers Association. 








Duluth, Minn—Colonel Chester D. Seften- 
berg, vice president and trust officer of the 
FIRST AND AMERICAN NATIONAL BANK, 
was awarded the Legion of Merit medal and 
citation for “brilliant administrative ability 
in the accomplishment of projects vital to the 
success of the Army Air Forces war effort.” 
Mr. Seftenberg was formerly vice president 
and trust officer of the Oak Park (Ill.) Trust 
and Savings Bank. Photo shows Lt. Gen. 
Nathan F. Twining presenting the medal. 





Bank Mergers 


Birmingham, Ala.—At a stockholders meet- 
ing in December, directors of the BIRMING- 
HAM TRUST & SAVINGS CO. approved con- 
version from a State to a national bank, to 
be known as the BIRMINGHAM TRUST NA- 
TIONAL BANK. President John S. Coleman 
announced that this will in no way affect pol- 
icies, personnel or administration, and the 
bank will continue its trust powers. The change 
in name would be more descriptive of the 
bank’s facilities and operations, he said. 

District of Columbia—On December 2, the 
former Columbia National Bank (911 F Street, 
N.W.) became the seventh branch office of 
the AMERICAN SECURITY & TRUST CO. 
Personnel of the branch remains as before. 
In addition to banking service it will have 
trust, travel and investment services. 

Wilmington, Del.—Merger of St. Georges 
Trust Co. into the WILMINGTON TRUST CO. 
became effective November 25. Personnel for 
the former remains intact, and the office will 
become the Newport branch to accommodate 
the large industrial developments which have 
recently been established there, among them 
General Motors. 

Buffalo, N. Y—MARINE TRUST CO. stock- 
holders approved merger with the Bank of 
Attica, effective December 2, the latter be- 
coming the out-of-town office of the Marine 
Trust and managed by John B. Ulmer, now 
vice president, who was formerly president of 
the Attica bank. 

Philadelphia, Pa—-BROAD STREET TRUST 
CO. merged with the MID-CITY BANK & 
TRUST CO., in mid-December, making a total 
of $50,00,000. in resources for the BROAD 
STREET TRUST, of which H. J. Horan, Jr. is 
president. 

Seattle and Walla Walla, Wash.—_SEATTLE- 
FIRST NATJONAL BANK purchased the 
FIRST NATIONAL BANK (Walla Walla) and 
the Columbia National Bank of Dayton. This 
is one of the largest banking transactions in 
the State in recent years. 


Te 


SUMMIT TRUST COMPANY 
SUMMIT, NEW JERSEY 
Established 1891 


Banking Resources over $20,000,000 
Trust Department Holdings over $15,000,000 


Large enough for broad experience 
Small enough to be personal 


Member Federal Deposit Insurance Corp. 


Trust Powers Granted 


Peoria, I11—SOUTH SIDE TRUST & SAV- 
INGS BANK was granted a trust certificate on 
October 23, 1946. 


Skokie, 1l—FIRST NATIONAL BANK was 
granted trust powers under the Federal Re- 
serve Act, November 8, 1946. 


Middletown, Ohio — FIRST-AMERICAN 
BANK & TRUST CO. has converted into a 
national bank under the title FIRST NATION- 
AL BANK OF MIDDLETOWN, under which 
name it retains trust powers. 


In Memoriam 


J. AUBREY ANDERSON, president of the 
Montgomery Trust Co., Norristown, Pa. 
Former District Attorney of Montgomery 
County from 1914 to 1919, and on the board 
of directors of Norristown Chamber of Com- 
merce. 


FERD V. HAMPEL, cashier and trust of- 
ficer of the First National Bank, Warsaw, Ind., 
and former national bank examiner in South 
Bend. 


HARRY C. LANE, president and trust of- 
ficer of the First National Bank, Westfield, 
Mass. 


DR. PAUL F. CADMAN, former economist 
for the American Bankers Association, former 
director of research and assistant to the pres- 
ident of the Henry J. Kaiser Co., author of 
“National Income and Deficit Financing” and 
“Economics of Discontent,” and former presi- 
dent of the American Research Foundation of 
San Francisco. 


W. FRANK COPELAND, a vice president 
of the First National Bank of Chicago, acci- 
dentally was drowned at Sault Ste. Marie, 


Michigan, while on a holiday with his family 
on Thanksgiving. 
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STATE-WIDE MEETING of trust offi- 

cers was held at Atlanta on November 
25, under the auspices of the Committee on 
Trust Affairs of the Georgia Bankers Asso- 
ciation. James C. Shelor, vice president of the 
Trust Company of Georgia, Atlanta, presided 
as chairman of the committee. 

In welcoming the group as president of the 
association, R. E. Gormley, vice president, 
Georgia Savings Bank & Trust Company, At- 
lanta, urged the trustmen to expand their 
operations to service smaller estates. 


Benefits from Supervision 


‘¢FYRACTICAL Benefits to be Derived from 
Trust Supervision” was the title of the 
paper presented by Robert M. Stephenson, 
chief examiner of the local Federal Reserve 
Bank. Although supervisory authorities are 
primarily concerned with safeguarding the pub- 
lic interest, Mr. Stephenson remarked, the 
matter of profit is of vital importance to the 
authorities as well as to the stockholders. Urg- 
ing his audience to provide highly skilled trust 
service or withdraw from the field, Mr. Steph- 
enson declared that a trust department oper- 
ated on any other basis is a liability to the 
stockholders and other interested parties. 

To maintain a highly trained staff exper- 
ienced in administration, investment, taxes, 
etc., adequate charges must be made for hand- 
ling the business, Mr. Stephenson continued. 
If the trust department is not self-supporting 
because of inadequate compensation, there is 
likely to be a search for reduction in expenses 
which might lead to lowering of the quality 
of service rendered. The examiner can be of 
real help in pointing out whether the solution 
lies in increased compensation. 

Deploring sideline trust departments, Mr. 
Stephenson asserted that as a general rule 
a trust department should be the principal 
responsibility of at least one full time officer. 
If there is not sufficient business to justify 
that, it is questionable whether having the 
department is worthwhile. 

Other ways in which a trust department 
can derive benefits from examinations, ac- 
cording to Mr. Stephenson, may be summar- 
ized as follows: 

1. An impartial outsider may point out un- 
sound policies. 

2. The examiner can pass on helpful sug- 
gestions on systems and procedures picked 
up in other banks. 

3. Constructive criticism of poorly kept 
records, if heeded, will enable trust company 
to defend against unwarranted charges of mal- 
administration. 

4. The examiner can point out the need for 
extending the bank’s internal audit to the trust 
department. 


Georgia Trust Conference Hears Two Stephensons 
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5. Examiner’s reports should be _ studied 
and discussed with the directors to get full 
benefit of comments. 


An “Investment Hour” discussion developed 
the general feeling that: U. S. Government 
bonds, especially Series G, should be used 
where high grade issues were required, in 
preference to very high grade corporate issues 
with existing spreads; that municipal bonds 
be used only when tax considerations give a 
yield advantage; and that high grade pre- 
ferred stock at existing high prices should be 
used cautiously. Common stocks might be used 
to advantage in some trusts, but should be 
used only to a moderate extent. In small 
trusts the power of encroachment should be 
included provided no tax problem would be 
involved. 

The panel included: J. W. Speas, vice pres- 
ident and trust officer of the First National 
Bank, Atlanta; J. Allan Wilson, Trust Invest- 
ment Officer of the Trust Company of Georgia; 
Frank E. Taylor, Jr., vice president of the 
Fulton National Bank, Atlanta; and James S. 
Budd, vice president of The Citizens and 
Southern National Bank, Atlanta. 

The afternoon session featured talks on the 
relations of trust officers with attorneys and 
life underwriters, respectively, by Julian Cor- 
ish, Esq., of- Savannah, and George Venable, 
general agent of the Northwestern Mutual 
Life in Columbus. Later, Gilbert T. Stephen- 
son, Director of the Trust Research Depart- 
ment of the American Bankers Association, 
discussed ways and means of putting and 
keeping trust busines on a paying basis. Copies 
were not available at press time. 


New Jersey Trust Conference 


T PRESS TIME, the 18th Mid-Year Trust 

and Banking Conference of the New Jer- 

sey Bankers Association was in session at 

Asbury Park. Scheduled to speak at the trust 
session, with their topics as shown, were: 

Kenneth S. Thyne, of Peat, Marwick, Mitchell 
& Co., New York: “Potential Liabilities of the 
Trust Department;” 

Glenn A. Biggs, Fifth Third Union Trust 
Co., Cincinnati: “A Practical Cost Analysis 
System;” 

William Powers, Deputy Manager, A.B.A.: 
“Personnel Problems;” 

Sidney G. Soons, Esq., New York: “Fiduciary 
Management Under Modern Wills.” 

Gilbert T. Stephenson spoke at the meet- 
ing of the Committee on Trust Subjects, of 
which George D. Cherry, First National Bank, 
Jersey City, is Chairman. 








INVESTMENT REVIEW IN SMALLER TRUSTS 


Policy and Procedure Is Key to Service 


FRANK C. MAYNE, JR. 
Vice president and trust officer, The Central National Bank and Trust Company of Peoria 


HE SMALLER TRUST DEPART- 

MENT owes the same obligations to the 
beneficiaries of its trust accounts as does 
the larger department; consequently, the 
size of a department should not determine 
the thoroughness and effectiveness of in- 
vestment reviews. 


An adequate and efficient investment re- 
view procedure to determine investment 
policy is as necessary to a trust department 
as the maintenance of proper records. The 
three essential factors that go to make up 
an adequate review procedure are: 


First, dependable information in concise 
form concerning the investments held. 


Second, the designation of an officer to be 
responsible for the details of investment 
management. 


Third, an active and well informed trust 
committee. 


Review Procedure 


REVIEW procedure should provide for 

the periodical examination and analysis 
of each account and investment item. Super- 
visory authorities generally require that a 
review be made once every twelve months. 
How often an account should be reviewed 
in addition to the annual requirements de- 
pends upon its investment make up and 
other circumstances that may affect it. The 
question “How often?” can best be an- 
swered by “as often as you think sound in- 
vestment management requires.” 

Because of the limitation of time avail- 
able for investment review in the smaller 
trust department, it is of the utmost im- 
portance that review procedure possess a 
high degree of efficiency. 


From address before Mid-Continent Trust Conference, 
\merican Bankers Assn., Chicago, Nov. 7, 1946. 


Efficiency in review procedure can best 
be illustrated by describing a system in 
operation in a trust department holding 
the usual range of investments, some of 
which were inherited, consisting of farm 
and city real estate, United States Bonds, 
corporate bonds and stocks and local real 
estate mortgages. With the exception of lo- 
cal mortgages, purchases are limited to an 
approved list of investments. 


As sources of investment information, 
this trust department uses the following: 


Two financial papers, one daily and one 
weekly. 


Investment reference books listing practical- 
ly all companies having outstanding se- 
curities held by the public. 


The weekly publication of an investment ad- 
visory service which provides general in- 
vestment information and specific com- 
ments on industries and individual items. 


Periodical reports, issued by an investment 
advisory organizaton covering invest- 
ments previously listed for service. 


Credit agency reports available through 
the credit department of the bank. 
Calls made by the trust officer on corre- 
spondent banks to obtain the views of 
other investment officers on questions of 
policy or specific investment items. 
This department has two committees for 
review of accounts and securities; one, 
called the officers committee, is made up of 
the trust officer, the assistant trust officer, 
and a senior officer from the commercial de- 
partment of the bank; the other, known as 
the trust committee, is composed of three di- 
rectors, a senior officer from the commercial 
department of the bank and the trust officer. 
The officers committee meets weekly and 
passes upon the details of the accounts and 
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securities submitted for review and also 
considers items for purchase and sale. Their 
recommendations are then passed on to the 
trust committee, which meets twice a 
month. 


Individual Information Folders 


HIS department maintains an _ indi- 

vidual folder for each industry repre- 
sented by securities held and an individual 
folder for each investment, whether or not 
that investment is held in one account or 
several. This applies to real estate as well 
as bonds, stocks and mortgages. On one 
side of each folder is filed information and 
comments concerning the investment and on 
the other side is filed correspondence. 


In the respective industry folders are filed 
all reviews, articles, clippings, etc. concern- 
ing an industry which are of importance 
from an investment standpoint. If it is a 
real estate investment, there is a complete 
background description of the property on 
one sheet, and on a second sheet the gross 
income, total expenses and net income by 
calendar years are shown. Supplementary 
information concerning the operation of the 
property can also be carried in this folder. 


In each real estate loan folder is the ap- 
praisal, attorney’s opinion or mortgage pol- 
icy, the mortgagee’s application and credit 
report. The folders for stocks and bonds 
contain reports from the investment advis- 
ory service or credit reports from a na- 
tional credit agency, together with newspa- 
per clippings concerning the security. Fre- 
quently, in security folders, there is also a 
comparative analysis of the company’s fi- 
nancial statements, which the trust officer 
has persuaded the credit department to 
make. 

The standard period of review in this 
trust department is six months. The period 


TRUSTS and ESTATES—December 1946 


is extended to one year for those accounts 
and investments having characteristics 
stable enough to warrant the longer period. 


Separate Memo Cards 


O maintain a systematic review, memo 

cards are set up for each account, to 
call attention to the proper time for review. 
A spread sheet for each month is also main- 
tained, so that any one month will not be- 
come overloaded with reviews as new ac- 
counts are received and old ones are closed 
out. The program of review for individual 
securities is carried on in alphabetical or- 
der, so that the entire list is covered in one 
year. 

Each week, the memo cards for the fol- 
lowing week’s reviews are pulled. Detailed 
lists of the investments of each account are 
run off in an amount sufficient for each 
member of the committee. The securities 
for each account are listed according to the 
type of security or industry, as may be re- 
quired by the investment diversification of 
the account. From this list a summary sheet 
is made for each account. 


On the summary sheet covering each ac- 
count appears the following: 


Brief resumé of the investment power in 
that account. 

Resumé of the investment policy adopted 
for the account. 
Total cost or book value of the investments 
compared with present market value. 
Cumulative net profit or loss shown by the 
account on items previously sold or called. 

The amount in dollars paid to the income 
beneficiary during the most recent twelve 
months. This amount is also shown as a 
percentage of the present market value 
of the account. 

Present annual income of the account on a 
dollar and a yield basis. (Cont’d on 634) 


INSURED SAVINGS — LIBERAL DIVIDENDS 


Legal for Trust Accounts 


Open an account by mail with — 


GEORGIA’S OLDEST FEDERAL 


FULTON COUNTY FEDERAL SAVINGS & LOAN ASSN. 
Ground floor Trust Co. of Georgia Bld’g 

Atlanta, Georgia 

WILLIAM M. SCURRY, President 





THE ADMINISTRATION of an 
investment portfolio is a task which 
calls for experience, judgment and con- 
stant attention to both markets and 
securities. Our long familiarity with the 
requirements of conservative investors 
_ and our broad facilities qualify us to 
provide any aspect of this comprehen- 
sive service which may be required. 
Many of our clients have found this 
type of service substantially helpful, 


and it is equally available to others. 


R. W. Pressprich & Co. 


68 William Street 201 Devonshire Street 
NEW YORK 5 BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY, INDUSTRIAL BONDS 
AND INVESTMENT STOCKS 
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A breakdown of the account from the stand- 
point of diversification stated in per- 
centages. 

For the smaller accounts, composed large- 
ly of government bonds, the detailed list is 
eliminated and a short recap sheet is used 
to show the total of the account and any oth- 
er necessary information. 

Review of real estate as an investment is 
as important as the review of other invest- 
ments and for those accounts holding real 
estate, the summary sheet lists the proper- 
ties, showing for each item the gross in- 
come, total expense, and net income for the 
previous calendar year, and also the average 
net income for the most recent five year pe- 
riod; the net income being stated also on a 
yield basis of reasonable market value of 
the property. 


Advance Information for Committee 


HE officers committee meets once each 
week and reviews the accounts and in- 
dividual securities in detail. At that time 
the folders containing information for each 
security under review are made available. 
Subsequently, the review material cover- 
ing the individual accounts is sent to the 
members of the trust committee at least 
one day in advance of the meeting. At the 


We invite and open 
New Accounts by Mail 


Federally Insured — Maximum Return 


SOUTHLAND rvines 
AND-LOAN ASSOCIATION 


Eugene Webb, Jr., President 
9440 Wilshire Blvd., Beverly Hills 
California 
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meeting of the trust committee, the recom- 
mendations of the officers committee con- 
cerning the accounts, together with a list 
of the individual securities reviewed by that 
committee, are presented. 


No minutes of the meetings of the offi- 
cers committee are maintained, as the rec- 
ord of those meetings takes the form of 
recommendations to the trust committee. 
All reviews of accounts and investments, to- 
gether with approved sales and purchases, 
are shown in the minutes of the trust com- 
mittee. Reasons are shown briefly for any 
important action taken which affects an ac- 
count or investment item. 


In order to be certain that all actions ap- 
proved or authorized by the trust commit- 
tee are carried out, the trust officer main- 
tains a follow-up list to check off each item 
when completed. 


Figures reflecting the condition of busi- 
ness and the position of investments are 
furnished to the trust committee once each 
month. The figures include, for example, 
yields on different classes of investments, 
business and commodity index figures, car- 
loadings, steel production and power pro- 
duction. These figures are included in the 
minute book to furnish a background of in- 
vestment conditions. 


Heart of the Service 


NE advantage of corporate fiduciary 

service is that of continuous and care- 
ful supervision of the accounts and invest- 
ments. An adequate and efficient investment 
review procedure is the heart of the service. 
The questions of the majority of people 
who are considering the appointment of a 
corporate fiduciary center around invest- 
ment policy and supervision. 


Therefore, consider review procedure as 
serving a two-fold purpose, first as an in- 
tegral part of investment management and 
secondly as visual proof of the thoroughness 
of trust service. 


Federal Loan Associations Grow 


COMBINED ASSETS of Federal savings and loan 
associations expanded more rapidly in the year 
ended last June 30 than in any previous twelve 
month period, Harold Lee, governor of the 
Federal Home Loan Bank System has re- 
ported. Total resources amounted to $4,312 mil- 
lion on that date as compared with $3,258 mil- 
lion on June 30, 1945. The increase since the 
close of 1941 was reported’as 98 per cent. 





A PLEA FOR COMMON STOCKS 


Income and Price Swings Compared with Bonds 


B. HOLLON SMITH 
Assistant Treasurer, Bankers National Life Insurance Company 


Mr. Smith, a former trustman, proposes that common stocks be given 
a wider hearing as suitable investments for life insurance companies. He 
gives his reasons why in the following excerpts from his address before 
the American Life Convention on October 8th. The opinion of trustees 
on this subject will be welcomed.—Editor’s Note. 


HE time has come to reappraise the 

place of common stocks in life insur- 
ance portfolios. Two factors of the present 
economic situation make this reappraisal 
necessary now: (1) If the present low in- 
terest rate on senior securities continues, 
then those charged with earning a higher 
fixed rate than at present must explore oth- 
er reasonable outlets. (2) Suitable outlets 
are growing scarcer for the funds which 
daily become available for investment or 
reinvestment by life insurance companies. 


In the past 15 years private long-term 
debt has decreased approximately 20% 
while assets of the life insurance companies 
have doubled. The larger companies have al- 
ready turned to housing construction as a 
substitute investment medium, but housing 
may not be practical for many companies— 
particularly the smaller ones. 


To the two main reasons for reappraising 
common stocks, namely, the low interest 
rate and declining private debt vs. in- 
creased assets, might be added a third con- 
sideration — the social obligation of life 
insurance companies to the national econ- 
omy. 


In recent years the sheer size of life com- 
panies and other financial institutions has 
drawn criticism from social reformers who 
are desirous of placing such funds in the 
hands of the Government. This is not pe- 
culiar to the United States; it is a trend of 
the times. Private financial enterprise must 
prove that its services are necessary and 
productive. As long as life insurance com- 
panies continue to invest premium and in- 
vestment income largely in so-called risk- 
less investments, these companies may tend 
to justify the thesis of their critics who say 
private institutions fulfill no useful purpose 
that could not be done by Government. 


One way that life insurance companies 
can increase their contribution to our 


American system is to lend their finances 
and the judgment of their investment staffs 
to the raising of capital for private indus- 
try. Our economy, subject as it is to change, 
needs the stabilizing influence of life insur- 
ance assets. The industry can only render 
adequate service, however, if our invest- 
ment officers stay in step with the times. 


Many companies are already resorting to 
common stocks. Early this year 104 insur- 
ance companies, with insurance in force of 
$100 million and over, were questioned by 
mail on this subject. Of the 83 companies 
which replied, 42 held common stock with 
percentages ranging from .005% to as high 
as 23%. 


Common stocks for many life insurance 
companies would be an experiment, but 
should be given a hearing. They may prove 
to be the solution for some of the problems 
besetting life insurance investment men 
today; at least on a very limited portion of 
total assets. 


Common Stocks Versus Bonds 


Except in states where common stocks 
may legally be purchased, life insurance 
companies restrict their investments to 
bonds, real estate mortgages, and preferred 
stocks. Preferred stocks of high grade fol- 
low bond market trends, and the low grade 
issues follow the stock market trends. 
Therefore, what is said about either the 
bond market or the stock market will also 
apply to the different categories of pre- 
ferred stocks. 


Bonds and mortgages represent definite 
promises to pay back to the investor a prin- 
cipal amount of money plus interest. Equi- 
ties, particularly commcn stocks, represent 
ownership in a business. Bonds and mort- 
gages are considered sounder holdings than 
common stocks because they usually repre- 
sent a prior claim on the assets and earn- 
ings of the issuer. But it seems absurd to 
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purchase credit instruments only for their 
prior claim or their eventual salvage value. 
The mere existence of a prior claim on as- 
sets is no guarantee whatsoever that the 
principal value will be recovered. No one 
should believe that the purchase of an in- 
strument which promises to repay the prin- 
cipal in fifteen or more years is risk-free. 
The ultimate salvage value may be far less 
than the principal value. The only guarantee 
that the bonds held will eventually prove to 
be sound investments is constant vigilance 
and revision of the portfolio as economic 
conditions change. 


The National Bureau of Economic Re- 
search has been conducting over the past 
7% years a very comprehensive study of 
corporate bond experience. While volumi- 
nous statistical reports have been compiled, 
the work has not progressed to a point 
where their entire findings can be made 
known. They have advised, however, that of 
the 3,000 bond issues brought out between 
1900-1939 which had par amounts of $5 
million or over, 19.59% were in default of 
principal or interest. Five years before de- 
fault 5.54% of the defaulted bonds were 
rated AAA; 6.98%-AA; 14.24%-A; and 
14.40%-Baa. The greatest volume of de- 
faults occurred in 1933, but in this year the 
percentage was heavily weighted with rail 
bonds. 


Many common stocks too, have fallen by 
the wayside in the last 25 years with conse- 
quent losses to their original owners. But 
most strong companies in the more basic in- 
dustries have survived the terrific inflation 
and deflation of the late 1929s and early 
1930s. The same vigilance which would have 
protected a portfolio against fluctuations in 
bonds would also have eliminated the stocks 
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of those companies which were becoming 
unsound investments. Granting equal vigi- 
lance over common stocks as over bonds and 
assuming reasonable prudence in timing 
the purchase, no investor holding common 
stocks for a long term should suffer any 
important principal losses. 


A tendency is to confound common stock 
reasoning by allowing painful memories of 
the 1929-1932 debacle to distort the picture. 
Common stocks do fluctuate over a wide 
range. This very fluctuation makes possible 
the larger income return available on com- 
mon stock and the greater profit possibili- 
ties. 


Bond Prices Also Fluctuate 


But common stocks are not alone in price 
fluctuation as the table, which contrasts 
fluctuations in stock prices and bond prices 
over a period of years, will demonstrate. 

From 1917 to 1920, bonds declined nearly 
25%. Stock prices declined in the 1919- 
1921 cycle about 47%. Thereafter, bonds 
gained almost 37% from 1920 to 1928, and 
then began a slow decline of nearly 8% 
which ended in late 1929. In the meantime, 
stocks had risen over 500%, with some in- 
terruptions, steadily from 1921 to 1929. In 
the declining stock market of 1929-1930, 
bonds rose slightly in price. As business 
conditions became very bad, however, bond 
values were questioned as suspiciously as 
stocks. From 1930 to 1932 bonds declined 
about 33%. Thereafter, bond prices recov- 
ered 61% with the stock market from 1932 
to 1937, but in the 1937-1938 break in the 
stock market, bonds also suffered a rapid 
depreciation of value, declining over 21% 
(see Table I). 


STAMPS ARE CASH! 


Stamp collections, accumulations, or old envelopes may 


represent a considerable sum of money. You can sell 


these without red tape or brokerage fees directly to the 


world’s leading wholesale stamp firm, appraisers and 


auctioneers. You will receive the top price in immediate 


cash. 


There is no charge for appraisals or advice. Your correspondence is invited. 


J. & H. STOLOW, 50 West 46th Street, New York 19, N. Y. 
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TABLE I Bond prices declined considerably ahead 

DOW-JONES INDUSTRIALS—(40 Bonds) of the stock market in 1937. Following 1938, 

: bonds maintained a fairly level position un- 

‘ Points PerCent tj] late 1942 when they began the long term 

Date Price Change Change rise which has continued until recently and 

Jan. 1917 96.25 which has paralleled the trend of the stock 
June 1920 72.65 23.60 market. 


rae 1986 99.48 26.88 The long term record of fluctuations in 
ct. 1929 91.76 7.72 
Sept. 1930 97.68 5.92 common stocks and bonds reveals that com- 
June 1932 65.78 31.90 y mon stocks, even admitting a greater amp- 
Dec. 1936 106.01 40.23 f litude of price variations, are not alone in 
April 1938 83.46 22.55 f substantial price swings. Bond trends, too, 
are sympathetic to both money market con- 
DOW-JONES INDUSTRIALS—(30 Stocks) ditions and the general trened of business 
Nov. 1919 119.62 conditions. Bonds could not be otherwise be- 
Aug. 1921 63.90 — 55.72 ; cause their promise to pay is only as good, 
Sept. 1929 386.10 +322.20 on the average, as general business condi- 
July 1932 40.60 —345.50 tions will permit. Bond prices will continue 
pod re a p / aa to reflect variations in general _business 
Mar. 1937 195.59 4111.01 earnings in the future. The possibility of 
Mar. 1938 97.46 — 9813 wide fluctuation is present in all invest- 
Nov. 1938 158.90 + 61.44 ments. The cyclical nature of our economy 
April 1939 120.04 38.86 makes this inevitable. 


Sept. 1939 157.77 37.73 Amortization Suggested 
May 1940 110.61 47.16 


44.81 substantial profits from price swings. Ex- 


April 1942 93.69 
119.67 amination of a list of ten common stocks 


May 1946 213.36 


oo 
Nov. 1940 138.50 ‘a 27.89 Common stocks permit the realization of 
a 


INSTITUTIONAL BOND 
SHARES 


This class of a mutual investment fund is restricted in 

its purchases to bonds which meet the legal require- 

ments for investment by Life Insurance Companies or 

Savings Banks in the State of New York. Shares are 
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A PROSPECTUS ON REQUEST FROM 


DISTRIBUTORS GROUP, INCORPORATED 
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shows what would have happened if. they 
had been held over a long period of time. 
Various results could, of course, be obtained 
depending upon the time at which the ex- 
periment is assumed to have started. To 
go back earlier than the 1930s seems im- 
practical for such a study since the economy 
of the United States is much more mature 
at the present time. The deflation of 1929- 
1932 carried the stock market back to lower 
levels than had existed since the first World 
War and washed out the erroneous concep- 
tions of new eras, etc., which confused 
thinking about securities in the late 1920s. 


The year 1935 was selected as a fairly 
average year to begin an experience in a 
holding of common stock. This was a year 
of revival, a year following a great depres- 
sion, and a year of median business levels, 
stock prices, and general prospects. Ten 
leading companies were selected for study, 
namely— 


Allied Chem. & Dye General Electric 
American Can General Motors 
American Tobacco Sears Roebuck 

Corn Prod. Refining Standard Oil of N. J. 
Eastman Kodak U. S. Gypsum 


They were not selected by hindsight to 


INVESTMENT COUNSEL 
THROUGH YOUR BANK 


Many trust officers face a _ baffling 
problem in the loss of substantial trust 
department accounts to larger, better- 
equipped institutions. 


We offer a complete, tested investment 
counselling service to supplement those 
already rendered by your trust depart- 
ment, keyed to its needs and allowing 
aggressive entry into competition for 
large accounts. 


Write for our booklet, “Managing In- 
vestments,” which explains the _ in- 
vestment counsel service we render 
individuals and which we can render 
your clients through you. 


SHERIDAN, FARWELL 
& MORRISON, Inc. 


8 So. Michigan Avenue, Chicago 3 
Telephone State 2351 


INVESTMENT COUNSELLORS 
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prove a point, but because they were the 
leading companies in their respective in- 
dustries in 1935. Sears Roebuck, for in- 
stance, omitted dividend payments in 1933 
and 1934. 


Three assumptions were set up: (1) that 
$10,000 was invested in the common shares 
of each of these companies at the average 
price existing in 1935, (2) that the life 
insurance holder of these ten different com- 
panies’ common stocks would take out divi- 
dends of 342% per year of the original in- 
vested capital (in other words the insurance 
company would require total dividends of 
$3,500 a year and would appropriate this 
income from the payments made by the 
companies), and (3) that any income over 
and above the $3,500 per year would be uti- 
lized to amortize the value of the original 
investment (see Table II). 


For the period from 1935 through 1945, 
which embraces a rising cycle of business, 
a depression, a series of unsettled pre-war 
years, and finally the restricted war years, 
the record reveals that a holder of these ten 
common stocks could have been assured a 
314% return on his investment. At the end 
of the 10-year period the principal would 
have been amortized to a value of $83,887, 
which is lower than the market value of the 
principal at its high in any year during 
the preceding 10 years. In only four years 
(1938-1940-1941-1942) was the low market 
value of these ten securities less than the 
final amortized principal of $83,887. 


If they continue to be held and amortized 
at the rate indicated above, they will gradu- 
ally be reduced to a principal value which 
will be proof against most market fluctua- 
tions. If conditions over the next 10 years, 
say, are comparable to those since 1935, 
the holder of these ten stocks would be able 
to dispose of the stocks in any year without 
a loss. At no time during this period ‘vas 
any attempt made to capitalize on rising 
prices for securities. The stocks were held 
intact throughout the period. 


If life insurance companies in purchasing 
common stocks take the attitude that these 
stocks will be held for a considerable length 
of time, then an experience comparable to 
that just outlined would very likely follow. 
Over a period of time the insurance com- 
pany would be able to take out a substantial 
yield and to amortize the value of the prin- 
cipal so that price fluctuations would not en- 
tail anxieties about valuations of the com- 
mon stock portfolio at the year end. 





TABLE II 


DIVIDENDS RECEIVED AND AMORTIZED VALUE on TEN LEADING 
INDUSTRIAL COMMON STOCKS 


ACCUMULATED FIGURES 


Divs. Divs. Excess Amortized 
Paid Taken Divs. Cumu- Original 

in into for lative $100,000 Market Value 
Year Income Amortiz. Excess Investm’t High Low 


$3,821 $3,500 $ 321 $ 321 $99,679 $125,091—$ 75,100 
5,741 3,500 2,241 2,562 97,438 155,055— 108,770 
5,965 3,500 2,465 5,027 94,973 157,720— 84,448 
4,550 3,500 1,050 6,077 93,923 130,150— 178,235 
5,344 3,500 1,844 7,921 92,079 130,045— 91,857 
5,517 3,500 2,017 9,938 90,062 121,040— 81,305 
5,487 3,500 1,987 11,925 88,075 104,710— 69,505 
4,526 3,500 1,026 12,951 87,049 93,935— 65,755 
4,255 3,500 755 13,706 86,294 115,550— 89,615 
4,601 3,500 1,101 14,807 85,193 123,919— 102,941 
4,806 3,500 1,306 16,113 83,887 155,438— 116,218 








HE NEW YORK STATE BANKING Dow Chemical Co., debentures, 2.35%, due 
BOARD last month added to the legal Nov. 1, 1961. 
list securities of a par value of $448,377,300, Bethlehem Steel Corp., cons. mortgage, 
as follows: 2% %, series J, due Nov. 15, 1976 (w.i.) 
Texas Electric Service Co., first mortgage, American Telephone and Telegraph, con- 
2%%, due March 1, 1975; vertible debentures, 2%%, Dec. 15, 1961 (w.i.). 
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INSURED SHARES FOR SMALL TRUSTS 


WALTER M. BASTIAN 
Treasurer of the American Bar Association; Member of District of Columbia Bar 


Excerpts from The American Banker, November 22, 1946 


SUITABLE FORM of security for in- 

vestment of trust funds — especially 
small trusts of the kind that are subject to 
Court approval —is becoming increasingly 
difficult to find, both for trust officers and 
attorneys who have occasion to deal with 
such problems. 


Of more than passing interest, therefore, 
is the increasing popularity which is being 
afforded to Federally Insured Share Ac- 
counts issued by Federal Savings and Loan 
Associations, now legal for investment of 
trust funds in 45 states of the union and in 
the District of Columbia. 


When Congress authorized the chartering 
of Federal Savings and Loan Associations 
in 1933, it was greatly aided by an exhaus- 
tive study which had been made of this type 
of financial institution operating in this 
country and in England, by leaders of the 
Savings and Loan Industry and by staff 
members of the Federal Home Loan Bank 
Board. The result was the establishment of 
this new Federal System which embodies 
the best operating features of these Socie- 
ties in England, the best in the Savings and 
Loan movement in America, as well as many 
of the safeguards that have contributed to 
the success of the Savings Bank System of 
the New England States. 


As an additional safeguard, Congress also 
provided for compulsory insurance of all 
investments in Federal associations, up to 
a maximum of $5,000 for each investor, by 
the Federal Savings and Loan Insurance 
Corporation, an instrumentality of the 
United States Government. 


The popular acceptance by the public of 
this type of financial institution is indicated 
by the nearly 1,500 Federal Savings and 
Loan Associations, chartered and authorized 
to do business in every state in the union 
and in Alaska, Hawaii and the District of 
Columbia. These associations had amassed 
an aggregate total of assets amounting to 
over four and a quarter billion dollars by 
the last midyear. 


Summary of Important Features 


OME of the outstanding features which 
safeguard an investment in a Federal 


Savings and Loan Association are: all Fed- 
eral Associations must be members of the 
Federal Home Loan Bank System, the larg- 
est Mortgage Reserve System in the world; 
Federal Insurance of accounts up to $5,000 
is made compulsory by law; all Federal As- 
sociations are subject to the strict super- 
vision and regulation of the Federal Gov- 
ernment; monthly reports are required and 
each Association must be examined at least 
once yearly; all Associations are privately 
owned and privately managed and are oper- 
ated on a mutual basis; careful investiga- 
tion is made by the Federal Government as 
to the character and management of each 
Association and every Association must 
conform to well defined principles with re- 
gard to lending policies, investment safe- 
guards, withdrawal privileges, etc. 


Federal Associations are confined in their 
activities to the encouragement of thrift 
and the financing of homes and are not per- 
mitted to finance speculative real estate nor 
to engage in buying stocks, bonds or spec- 
ulative securities; major lending operations 
are confined within a 50 mile radius of each 
Association’s home office; no loans may be 
made by a Federal Association to any of 
its officers, directors or employees, except 
for the bona-fide financing of a home, or 
combination home and business property 
which is owned and occupied by such officer, 
or employee; all accounts are non-assessable 
and are not subject to fluctuation in values; 
all accounts are redeemable in cash. 


Funds of each Association may only be 
invested in first mortgages on improved 
real estate, principally upon city homes; 
surplus funds may be invested only in ob- 
ligations of the United States Government, 
or in stock or bonds of the Federal Home 
Loan Bank System; Federal Associations 
are not permitted to do a mortgage broker- 
age business and are not permitted to issue 
certificates of indebtedness nor engage in 
a commercial banking business; the Char- 
ter of Federal Associations provides that 
each Association must transfer semi-an- 
nually to its Reserve Accounts an amount 
equivalent to at least five per cent of its net 
earnings. 
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FOREIGN MARKETS AND OUR NATIONAL ECONOMY 
Background for Appraisal of Proposed Loans 


WILBERT WARD 
Vice president of The National City Bank of New York 


HE PHRASE “FOREIGN MARKETS” 
f dead connotes to the average United 
States citizen, a place beyond our borders 
in which to sell our excess production. If 
that concept is correct, the consuming pub- 
lic is justified in demanding the cessation 
of export of any article not in free supply 
— whether it be nylons or automobiles. But 
that is a mistaken concept — a particularly 
glaring one of a series of misconceptions 
about the purpose of our foreign trade. 


The purpose of our foreign trade was ac- 
curately stated in the Final Declaration of 
the 32nd National Foreign Trade Conven- 
tion :- “to bring benefit to the people of the 
United States through an increased produc- 
tion, interchange and consumption of use- 
ful goods and services.” The purpose of for- 
eign trade between the United and Associat- 
ed Nations was stated, in almost identical 
language, in Section 7 of the Master Lend- 
Lease agreement :- “the expansion by appro- 
priate international and domestic measures, 
of production, employment and exchange 
and consumption of goods .. .”” The Colmer 
Committee stated that the post-war foreign 
economic policy of the United States is to 
establish the economic foundation of a dur- 
able peace and to assist in providing high 
and expanding levels of income here and 
abroad. 


Taken together, these statements accu- 
rately state the case for foreign trade and 
state it in terms which are at once benefi- 
cial to us as a nation and to the other na- 
tions of good will who work with us toward 
the common end of an expanding world 
trade. 


Place of Exports 


XPORT volume of the country this 

year including lend-lease and UNRRA, 
is near $10 billion, of which three-fourths 
may be commercial exports. This amounts 
to a sizeable part of our gross national pro- 
duction for 1946, which may approach $200 
billion. 


The value of our exports has been stated 


From address before the 15th Mid-Continent Trust Con- 
ference, Chicago, Illinois, November 7, 1946. 


in strikingly different fashion in a study 
prepared by Dr. Amos E. Taylor of the De- 
partment of Commerce, for the Committee 
on International Economic Policy, entitled 
The ‘Ten Percent’ Fallacy. He maintains 
that it is fallacious to state the importance 
of our exports in arithmetical terms — that 
their impact on our national economic wel- 
fare far outruns the small percentage they 
usually constitute of our domestic market. 
This he bases on the fact that in some lines 
not only 40 or 50 per cent of their total 
production goes abroad but also that even 
when the percentage is much less it never- 
theless constitutes that final margin of pro- 
duction which is the profit maker. r 


Banner exports are good for special 
groups of our people in the short run. The 
exporter and his satellites — freight for- 
warders and steamship agents and opera- 
tors, foreign exchange traders, foreign 
bankers, insurance underwriters and agents 
—will be busy. Labor leaders who utilize 
periods of high employment to press de- 
mands welcome the added pressure which 
exports exert on our under-supplied domes- 
tic market. The leverage of export sales will 
serve to lift the domestic profits of many 
producers and manufacturers. 


But to claim any lasting utility to our 
people from exports alone, is a fallacy easily 
demonstrated. Yearly production of $10 bil- 
lion of goods in excess of the ability of our 
domestic market to purchase and pay for 
would create the same amount of employ- 
ment and give the same marginal lift to 
domestic production, were we, instead of 
exporting them, simply to dump them in 
the ocean. If we are not eventually to get 
back equivalent goods and services from 
foreign markets, we would be wiser to dis- 
tribute the excess production among the 
more impoverished of our own citizens. 


Balancing Exports and Trade 


HE basic principle of foreign trade is 
that it is a trade. Trade must ultimately 
balance. We can give to the limit of our pro- 
ductivity; but we can trade no more than 
our purchasers can pay for out.of what we 
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buy from them, plus what we pay them for 
services such as freight or foreign travel — 
plus what we give them in remittances to 
relatives and friends. The ability of the for- 
eigner to pay for our goods can be further 
expanded by our loans or capital invest- 
ments abroad, but this is true only if we 
are content to let the funds remain per- 
manently abroad. Even then, we must de- 
duct from the total available for payment 
for our goods, the sums we will expect to re- 
ceive each year as interest or dividends on 
our foreign investment. 


To the extent that our present-day ex- 
ports are not balanced eventually by the re- 
ceipt of a corresponding: value of useful 
goods and services from abroad, they will 
end up as an involuntary addition to the 
outright gifts, so labelled, which are our 
contribution to the cost of world reconstruc- 
tion. Exports paid for by our investors and 
taxpayers will have no lasting utility for us 
as a nation until we receive what we are 
trading for — useful goods and services. 

These goods and services, when and if we 
receive them, will be “imports.” And with 
their role thus understood, we can see how 
fallacious it is to regard imports as objec- 
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tionable because they consist of goods that 
we could perhaps produce at home, or to 
claim that payment for imports is “money 
sent out of the country.” Such an attitude 
betrays a failure to understand the nature 
and function of either money or interna- 
tional trade. 

Currently, we are far from balancing 
our exports with imports. Exports are at 
the rate of $10 billion; imports, less than 
$5 billion. Foreign investments and foreign 
loans constitute the only ways in which to 
bridge the gap between $10 billion of ex- 
ports and $5 billion of imports (including 
services). 


Foreign Investments and Foreign Loans 


HE recently issued report of the Col- 

mer Committee on The Postwar For- 
eign Economic Policy of the United States 
estimates that in the postwar period our 
private investments might amount to $2 bil- 
lion a year. This may be a sound and effec- 
tive way to augment the supply of dollars 
available for payment of our exports. It is 
subject to the limitation that provision must 
be made for the remittance, in dollars, of 
the interest and dividends on the sums thus 
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invested abroad; and to the qualification 
that the practice of foreign investment 
must be continuous, because its cessation 
would curtail the expansion of our exports 
and its reversal would diminish them. 


Balance of Trade 


HE fundamental facts about a foreign 

loan is that it is a deferred import. In 
other words, the stimulation of exports cre- 
ated through loans involves a corresponding 
restriction of exports or stimulation of im- 
ports when the loans are paid. This state- 
ment is subject to the qualification that a 
foreign loan may possibly be used for a 
purpose which will generate sufficient addi- 
tional dollar exchange during its life to 
provide for its payment at maturity. 


A distortion in our balance of trade with 
any country can be financed by a loan with- 
out detriment — indeed, with mutual bene- 
fit— as long as the adverse balance is not 
so severe or so protracted that an ultimate 
balance becomes impossible. The loan per- 
mits our export trade to proceed without 
worry about where the dollars are coming 
from. The loan has transferred that worry 
to others. If the loan was arranged by our 
investment bankers through a public offer- 
ing, the risk is on the investing public. If 
the loan was arranged through our govern- 
ment, the risk is on our taxpayers. On loans 
to be arranged by the International Bank 
for Reconstruction and Development, our 
taxpayers will share the risk with those of 
the other subscribing nations. In any event, 
export has served its purpose for our for- 
eign traders, which is to sell goods for a 
realized profit. 

However, exports sold by our foreign 
traders and paid for by our investors and 
taxpayers will not result in benefit to the 
people of the United States until we as a na- 
tion-have received from others, in products 
and services, the equivalent of the products 
and services which we have supplied to 
them. And that means that an international 
loan, like a single purchase, can be paid 
only with goods and services. The trade cy- 
cle, no matter how long and usefully it is 
postponed, can eventually be completed only 
by reversing the normal position of the 
United States from that of a net exporter 
of goods and services to that of a net im- 
porter of goods and services. 

Essentially, our program for economic as- 
sistance to the United and Allied Nations 
consists of the delivery of some billions of 
our current productivity to friendly nations, 
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in the expectation that they will shortly be 
able to send us yearly at least sufficient 
goods and services to compensate us for 
the use of our capital, and in the further ex- 
pectation that they will ultimately be able 
to increase their output to the point that 
we will receive in production from them the 
equivalent of what they presently receive 
from us. 


Foreign loans should, then, be geared not 
simply to our ability to produce goods in 
excess of our own necessities but to the abil- 
ity of the recipients to produce, ultimately, 
an equal volume of ‘goods that we can use- 
fully and willingly receive. 


Export-Import Bank 


HIS principle is respected and observed 

by those responsible for the operation 
of our Export-Import Bank. In the first re- 
port of the National Advisory Council “A 
Statement of the Foreign Loan Policy of the 
United States Government”, transmitted by 
the President to the Congress on March 1, 
1946, emphasis is given the statement that 
postponement of the payment process, while 
useful, is possible only if a favorable at- 
mosphere is provided for its foreign invest- 
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ment, pending repatriation. The report fur- 
ther states, that “in a world of peace, pros- 
perity, and a liberal trade policy, there may 
well be a revival and continuation of Amer- 
ican private investment on a large scale, 
including a reinvestment of the profits of 
industry, that will put the period of net re- 
payment far in the future.” 


The release and the use of eenié- in ac- 
cordance with sound principles is no easy 
matter. The President’s Budget Review, in 
August, estimated that our foreign credit 
program would require $4,168,000 for the 
fiscal year, the total actual outlay for the 
first quarter was but $567 million. Since 
July 1, repayments of Export-Import Bank 
credits have exceeded new loans from bor- 
rowed funds by $33 million. The United 
Kingdom had withdrawn but $600 million 
of the approved $3,750 million credit, which 
was considerably below the earlier estimate 
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of needs during this period. Business Ac- 
tion, the weekly report of the Chamber of 
Commerce of the United States, of Sep- 
tember 16, predicts that “for the fiscal year 
1948, the outlay in the international finance 
program, including the British credit and 
loans through the Export-Import Bank, 
does not seem likely to exceed $3 billion and 
may not run that high.” 


The Bank for Reconstruction and Devel- 
opment, now being organized under the 
leadership of Eugene Meyer, will operate 
upon principles, and under supervision, that 
will justify trust officers in joining in dis- 
cussions, now beginning, as to the market- 
ing of its obligations, and qualifying them 
for investment by institutions and trust 
funds. [Organization of the bank having 
been completed, Mr. Meyer has resigned as 
its president. Ed.] 


DIVIDENDS ON COMMON STOCKS LISTED ON THE N. Y. STOCK EXCHANGE 
—FIRST 9 MONTHS, 1946 


No. of 
Issues 
Listed 


Industry (9-30-46) 1945 


Amusement __. ; 16 
Automotive 54 
Aviation et ANESE 15 
Building 19 
Business & Office Equip. 9 
Chemical 67 
Electrical Equipment 17 
Farm Machinery 5 
Finance 23 
rood... oS 51 
Garment Manufacturers be 
Leather & Shoe Mfrs. _____. 
Machinery & Metal Prod. 
Mining __ ze 
Paper & Publishing ws 
Petroleum De 
‘Railroad __.. eee 
Retail Merchandising - 
maneer pie, 
Shipbuilding PRE? 
Ship Operating _ 
Steel, Iron and Coke 
Textile 
Tobacco 
Transportation Services 
wees z 
U. S. Co.’s Oper. “Abroad. 
Foreign Companies _. 
Other Companies 

| SS re 


Number Paying 
Cash Dividends 
In First 9 Months 
1946 


Estimated 
Aggregate Amount of 
Dividend Payments 
(in Millions) 
Ist 9 Months Ist 9 Months 
1945 1946 


$ 18,757 $ 34,598 
149,130 127,298 
13,446 22,106 
12,457 15,023 
12,096 14,269 
165,565 197,369 
50,718 52,360 
15,182 16,334 
41,156 50,132 
89,324 104,810 
1,954 2,004 
8,363 8,894 
56,736 57,974 
53,785 57,875 
10,739 19,308 
172,938 197,752 
138,385 153,246 
84,189 121,875 
12,634 17,207 
4,027 3,769 
2,588 4,093 
67,134 70,729 
14,797 22,434 
39,421 38,675 
305 764 
239,137 253,921 
27,549 29,185 
44,063 44,165 
9,002 12,991 
$1,555,577 $1,751,160 


+ 12.6% 


Courtesy of The Exchange, October 1946 





CLIFFORD REGULATIONS ANALYZED 


Trustee’s Responsibility in Income Taxation of Irrevocable Trusts 


WILLIAM H. AVERY, JR. 
Sidley, Austin, Burgess & Harper, Chicago 


N DECEMBER 29, 1945, the Treasury 

issued T.D. 5488, which represents an 
attempt to resolve the difficulties of appli- 
cation of the Clifford Doctrine “by defining 
and specifying those factors which (in the 
opinion of the Treasury) demonstrate the 
retention by the grantor of such complete 
control of the trust that he is taxable on 
the income therefrom under Section 22(a).” 
Under the new Regulations, the income of 
a trust will be taxed to the grantor. 


1. If the corpus or income will or may 
reasonably be expected to return to the 
grantor within ten years, or, under certain 
conditions,? within fifteen years after the 
creation of the trust; or 


2. If, regardless of the duration of the 
trust, the grantor, or any other person 
(such as a corporate trustee) lacking a sub- 
stantial adverse interest, has a power to 
shift the beneficial enjoyment of the income 
or principal among the beneficiaries (and 
if such power is not one of the five powers 
specifically excepted by the Regulations); 
or 


3. If, regardless of the duration of the 
trust, the corpus or income is subject to 
administrative control, exercisable primar- 
ily for the benefit of the grantor. (The 
Treasury presumes that certain powers, 
such as a power to vote stock or control 
investments, are exercisable for the benefit 


From address before Mid-Continent Trust Conference, 
Trust Division, American Bankers Assn., Chicago, Nov. 
7, 1946. 

1Except where such income is taxable to the grantor’s 
spouse or former spouse under Section 22(k) or 171. 


°The fifteen year rule applies where the income is not 
payable to a charity and the grantor or spouse living with 
the grantor has the sole power (whether or not exercis- 
able as trustee) to vote securities, or control investments 
or reacquire the corpus by substituting other property, 
whether or not of an equivalent value. 6 


of the grantor if they can be exercised by 
any person other than the trustee.)3 


Illustrative Case 


ET us consider a specific case. Some years 
ago Mr. Johnson created an irrevocable 
trust of which one of our loop banks is the 
trustee. Mr. Johnson specified that one-half 
of the net income should be paid to Mrs. 
Johnson during her lifetime and the other 
one-half of the net income should be paid 
to his descendants from time to time in be- 
ing, per stirpes. He has two children, Jack, 
who is 21, and Jean, who is 18. The trust 
will terminate upon Mrs. Johnson’s death 
and the corpus will then be distributable to 
Mr. Johnson’s then living descendants, per 
stirpes. 

The trustee is authorized in its discre- 
tion to withhold income from any benefi- 
ciary, if the trustee deems this to be in the 
best interests of the beneficiary, and any 
such withheld income is to be added to the 
principal of the trust estate. The trustee is 
also authorized to invade the principal for 
the benefit of Mrs. Johnson by distributing 
to or for her benefit such principal sums as 
the trustee alone deems to be necessary to 
provide for her comfort and happiness. The 
trustee is given the usual broad adminis- 
trative powers, subject however to Mr. 
Johnson’s right to direct the trustee as to 
sales and investments and to vote the shares 


®It is interesting to observe that the new Regulations at- 
tach no importance to the relationship of the beneficiary 
to the grantor (although the element of the “‘intimate fam- 
ily group” was one of the prime factors in the Clifford 
decision) and have eliminated any attempt to tax the 
grantor because of the nature of the subject matter of the 
trust (e.g. stock of a corporation in which the grantor is 
an officer or a controlling stockholder). But the Regula- 
tions specifically exclude from their coverage a trust of an 
interest in a family partnership. 
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of stock of the Apex Manufacturing Com- 
pany, of which Mr. Johnson is a director 
and officer. 

The bank was advised that under T.D. 
5488, if valid, the entire income of the 
trust is taxable to Mr. Johnson for four 
different reasons. 


Four Bases of Tax 


N the first place, the income is taxable 

to Mr. Johnson because the trustee has 
the power to withhold income otherwise 
payable to the beneficiaries and to add it 
to the principal of the entire trust estate 
and it is ndt required to segregate such ac- 
cumulated income and pay it ultimately to 
the beneficiary from whom it was withheld. 
Under the regulations a power to accumu- 
late income* will render the income tax- 
able to the grantor unless the accumulated 
income must ultimately be payable to the 
beneficiary from whom it is withheld, or, 
if payable in connection with a distribution 
of principal, it must ultimately be payable 
to the current income beneficiaries in shares 


‘Unless exercisable by a person having a substantial ad- 
verse interest in the beneficial enjoyment of the income. 


Established 1879 
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which have been irrevocably specified in 
the trust agreement.5 

In the second place, the trustee’s power 
to distribute principal to Mrs. Johnson ren- 
ders the income taxable to Mr. Johnson for 
the reasons that: (1) the distributions of 
principal are not chargeable against Mrs. 
Johnson’s proportionate share of the trust 
estate; and (2) the power is not limited by 
some reasonably definite external standard, 
but is extended to what the trustee may 
deem necessary for her comfort and happi- 
ness. Again, it is immaterial that the trus- 
tee is a bank and the power is not under the 
control of the grantor. 


Mr. Johnson will be taxed on the entire 
income of the trust, simply because he gave 
the corporate trustee discretion to accumu- 
late part of the income and to invade the 
principal. Yet prior to T.D. 5488 the courts 
held that neither of these discretionary 
powers would render the income taxable 
to the grantor. It is unfortunate that the 
draftsman of the Johnson trust agreement 
did not create three separate trusts (wheth- 
er in a single trust agreement or in three 
trust agreements) for the benefit of Mrs. 
Johnson, Jack and Jean. The trustee would 
then segregate accumulated income for ulti- 
mate distribution to the beneficiary from 
whom it was withheld and payments to Mrs. 
Johnson out of principal would then be 
chargeable to her separate trust. The chil- 
dren’s trusts would then properly not be 
taxable on account of the trustee’s power 
to accumulate each child’s share of income, 
inasmuch as the accumulated income would 
be payable eventually as a part of the prin- 
cipal on final distribution to the child from 
whom it was withheld. 


But the income of Mrs. Johnson’s trust 
would nevertheless still be taxable to Mr. 
Johnson because of the trustee’s power to 
accumulate income of her trust. Even 
though the accumulated income would be 
added to the principal of Mrs. Johnson’s 
separate trust, it might not be ultimately 
distributed to Mrs. Johnson, or to any “des- 
ignated alternate taker” within Mrs. John- 
son’s lifetime, inasmuch as the distribution 
of principal and accumulated income will 
not occur until Mrs. Johnson’s death. 


***Accumulated income shall be considered so payable 
although it is provided that if any beneficiary does not 
survive the date of distribution, the share of such deceased 
beneficiary is to be paid to a designated alternate taker, 
other than the grantor or his estate, if such date may 
reasonably be expected to occur within the beneficiary’s 
lifetime, and if the share of such alternate taker has been 
irrevocably specified in the trust instrument ;”’ 








The separate trusts of the children would, 
of course, also be more advantageous than 
a single trust with respect to the taxation 
of accumulated income, inasmuch as such 
income would be taxed to separate entities 
in lower tax brackets than would be avail- 
able if all the accumulated income were 
taxed in-a single trust. 


Even if the trustee had no power to ac- 
cumulate income or invade principal, the 
Regulations would still require the entire 
trust income to be taxed to Mr. Johnson be- 
cause of his power to direct proposed sales 
and investments and his right to vote stock 
held in the trust. Inasmuch as Mr. Johnson 
is not a trustee, it is presumed under the 
Regulations that his powers are exercisable 
in a non-fiduciary capacity for his own 
benefit rather than for the beneficiaries. 


This presumption applies even to a dis- 
interested third person and under the Reg- 
ulations if any such administrative powers 
are conferred on any person who is not a 
trustee it is presumed that such powers are 
exercisable by him in a non-fiduciary capaci- 
ty. Therefore, unless this presumption is 
rebutted by a showing from other “terms 
of the trust and the circumstances sur- 
rounding its creation and administration, 
that the power is exercisable primarily in 
the interests of the beneficiaries” and not 
the grantor, the trust income will be taxed 
to the grantor. It seems to me that a gran- 
tor will have a Herculean task to rebut this 
presumption. In view of this far-reaching 
presumption, it is clearly advisable to re- 
view carefully all provisions for investment 
counsel, voting control and similar adminis- 
trative powers vested in third persons. 

It is particularly advisable to take action 
before the end of this year, if any action is 
to be taken toward the elimination of pow- 
ers which render the income taxable to the 
grantor under the Regulations. On October 
10, the Bureau announced (Mim. 6071) that 
if the grantor’s control over a trust created 
prior to January 1, 1946, is terminated.dur- 
ing 1946 with the result that on December 
31, 1946, the trust income is not taxable 
under T.D. 5488, the policy of the Bureau 
will be not to assert liability of the grantor 
under T.D. 5488 for any part of the calen- 
dar year 1946. But the Bureau reserves the 
right to assert liability under Section 22 (a) 
without referenc to T.D. 5488. 


Testamentary Trusts 


T will also be necessary to scrutinize all 
testamentary trusts® under your admin- 
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istration in order to ascertain whether any 
person may have a power to vest the income 
or principal of the trust in himself, or has 
partially released or modified such a power 
so as to have relinquished the power to vest 
the income or principal in himself while re- 
taining such control of the trust as would 
subject a grantor to taxation. If any person 
retains such power or control, the Regula- 
tions provide that the trust income shall be 
taxed to him, even though he receives none 
of the income. 


Thus, if a person having a power to vest 
the income or principal of the trust in him- 
self releases such power, he is treated as if 
he were creating a new trust and the trust 
income will be taxable to him thereafter if 
he or any other non-fiduciary has power to 
vote stock or control investments or if any 
of the other objectionable powers remain in 
existence. 


Corporate Trustee’s Opportunity 


N addition to all the usual advantages of 

a corporate trustee as compared with an 
individual trustee, you can now point out 
to a grantor that in certain situations the 
risk of the trust income being taxed to him 
will be reduced (although possibly not en- 
tirely eliminated) if the trust is adminis- 
tered by a trustee other than himself or 
his wife. If your institution is designated 
as successor trustee under an existing trust 
agreement under which the grantor or his 
wife is now acting as trustee, he may find 
it is advisable for him or his wife to resign. 
If he is creating a new trust, he may be 
shown the tax advantage of designating 
your institution as trustee. 


°Also all inter vivos trusts which were revocable by de- 
ceased grantors and which become irrevocable upon their 
deaths. 
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Without attempting an exhaustive list of 
the powers which, under the Regulations, 
would render trust income taxable to the 
grantor if such powers were exercisable 
by the grantor or his wife, even as trustee, 
but which would not render the income tax- 
able to the grantor if exercisable by a cor- 
porate trustee,’ I shall mention a few such 
powers. 


1. If a corporate trustee is given the 
exclusive power to apportion income 
(whether by distribution or accumula- 
tion) to or within a class of beneficiaries 
and such power is limited by some reas- 
onably definite external standard (such 
as the “support” of the beneficiary), the 
existence or exercise of this power will 
not render the trust income taxable to 
the grantor. But if the grantor or his 
wife had such power, even as trustee, the 
Regulations would require the income to 
be taxed to the grantor. 


2. If the trust agreement authorizes 
the trustee to lend money to the grantor, 
whether with or without adequate secur- 
ity or interest, the trust income is tax- 
able to the grantor if he or his wife is 
acting as trustee, even if the power has 
not been exercised; but if a corporate fi- 
duciary is acting as trustee, this power 
of the trustee will not render the trust 
income taxable to the trustee unless such 
power has in fact been exercised and the 
grantor has not completely repaid the 
loan, including any interest, before the 
beginning of the taxable year. 


3. In the case of a trust under which 
the grantor has a reversionary interest 
in the corpus or the income which will 
or may reasonably be expected to take 
effect in possession or enjoyment (wheth- 
er by virtue of the expiration of a life 
estate or otherwise) within fifteen years 
after creation of the trust, the trust in- 
come will be taxed to the grantor if he or 
his wife, individually or as trustee, has 
the sole power to vote stock or to control 
investments or to reacquire the corpus 
by substituting other property, whether 
or not of an equivalent value. But if this 
power is exercisable by a corporate trus- 
tee,’ it will not render the income taxable 
to the grantor. 


7Or any other trustee, other than the grantor or spouse 
living with the grantor. 


‘Or if the power is exercisable by any other person (oth- 
er than the grantor or spouse living with the grantor) 
whether alone or with the grantor or spouse. 


~ 
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REAPPRAISAL OF THE REVOCABLE TRUST 


Cautions to Avoid Invalidity in Face of Spouse’s 
and Creditor’s Rights 


EDWARD C. KING 
Dean, School of Law, University of Colorado, Boulder 


HE FACT THAT THE HIGHEST 

COURT of a state has held that revoc- 
able trusts, reserving income to the settlor, 
are valid is no definite assurance that it 
will so hold in the future. New York with 
its famous case of Van Cott v. Prentice,} 
seemed firmly on the side of validity until 
its court of appeals decided the still more 
famous case of Newman v. Dore. The Ohio 
law seemed settled by the case of Cleveland 
Trust Co. v. White® until the decision in 
Bolles v. The Toledo Trust Co.* And Illi- 
nois, with its Kelly v. Parker® and Bear v. 
Milliken Trust Co.,° always considered bul- 
warks of the revocable trust, now has her 
Smith v. Northern Trust Co. 

It is my purpose to examine a number of 
the most recent decisions to see in what 
respects they differ, to find what warnings 
they sound, and to ascertain whether there 
is some thread of consistency which will 
serve as a guide to lawyers and laymen who 
wish to predict what the decision of a state 
court will be in a given case. 


Extreme Anti-Validity Case 


HE first case is Bolles v. Toledo Trust 

Co., selected because it seems to repre- 
sent the most extreme position, adverse to 
revocable trusts, taken by any court of last 
resort, and also because of the peculiar line 
of reasoning used in the opinion. The 
Bolles case is a beautiful example of judi- 
cial legislation, flying as it does in the 
face of statute® and precedent. 

Bolles, in his lifetime, executed three 
trust indentures by each of which he pur- 
ported to create trusts with Toledo Trust 
Co. as trustee. No. 328 was a funded life 


From address before Mid-Continent Trust Conference, 
American Bankers Assn., Chicago, Nov. 7, 1946. 

1104 N.Y. 45, 10 N.E. 257 (1887). 

2275 N.Y. 371, 9 N.E. (2d) 966, 112 A.L.R. 643 (1937). 

8134 Ohio St. 1, 15 N.E. (2d) 627, 118 A.L.R. 475 (1938). 

4144 Ohio St. 195, 58 N. E. (2d) 381, 157 A.L.R. 1164 
(1944). 

5181 Ill. 49, 54 N.E. 615 (1899). , 

6336 Ill. 366, 168 N.E. 349, 738 A.L.R. 173 (1929). 

7322 Ill. App. 168, 54 N.E. (2d) 75 (1944). 

8Code Section 8617. 


insurance trust for the benefit of settlor’s 
daughter, with policies of a face value of 
$110,000 payable to the trustee. No. 331 
was a revocable and amendable living trust, 
dated January 26, 1928. Securities worth 
$4,000 were made subject to this trust. In- 
come (and principal if needed) was pay- 
able to settlor for life. After settlor’s death, 
his wife was to receive $500 per month 
with additional sums, in trustee’s discre- 
tion, if her circumstances required. If the 
wife elected not to take under settlor’s will, 
she was to take nothing under this Trust. 
Surplus funds were to be added to the in- 
surance trust. : 


No. 520 was a revocable and amendable 
living trust, dated January 21, 1930. In- 
come (and principal if needed) was payable 
to settlor for life. After settlor’s death, the 
trust property was to be liquidated and 
transferred to Trust No. 331 for adminis- 
tration and distribution as a part thereof. 

On the day when Trust No. 331 was ex- 
ecuted, Bolles made a will. By its terms 
his wife was to have certain personalty 
and his residence. The residue of his es- 
tate was to go to the trustee under Trust 
No. 331. There was a provision in the will 
that the property given the widow in the 
will and through the trusts was to be in 
lieu of all claims for dower, etc. 


Bolles died in 1933. Action was by the 
widow against the Trust Company, to have 
Trusts No. 331 and 520 declared invalid. 


Approach by Court 


HE question, said the court, is whether, 

by the device of a revocable living trust, 
a husband relinquishes such dominion over 
the personal property in such a trust as 
will bar his widow’s right to a distributive 
share upon her election to take under the 
statute of descent and distribution. The 
court then answers the question in the fol- 
lowing manner. Quoting Code Section 8617, 
it says: 

“There is, therefore, in this state author- 
ity for amendable and revocable living 
trusts, valid as to all persons except cred- 
itors. But the question remains as to what 
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interest or dominion, if any, the husband 

held at the time of his death.” (Italics sup- 

plied.) 

Next the court quotes a code section deal- 
ing with incorporation by reference and a 
code section dealing with revocation of 
wills, but finds nothing militating against 
the trust. Now we approach the turning 
point, 

“The difficulty arises out of the substance 
rather than the form of Trust No. 331. It 
arises also out of the contemporaneous exe- 
cution of Trust No. 831 and the will. Coun- 
sel for the trustee emphasize this con- 
temporaneous action as showing testator’s 
intent to augment Trust No. 331 by testa- 
mentary disposition. While we accept this 
pro tanto, it does not dispose of the ques- 
tion whether such contemporaneous action 
and later creation of Trust No. 520 did not 
in the eyes of the law constitute a device 
whereby it was intended to deprive the wife 
of her distributive share of property of 
which the husband had the enjoyment and 
substantial dominion until is death. Trust 
No. 520 constituted a part of the plan .. .” 


Whither? 


HERE is this leading? The court has 

said that the question of validity is 
governed by the statutory low, but has cited 
no statute suggesting invalidity. At this 
point the court’s reasoning seems to be 
pointing toward a decision favoring the 
trusts. Then comes the core of the opinion, 
which may be summarized as follows: 


We recognize the husband’s right to dis- 
pose of his property during life without his 
wife’s consent (Sec. 7998 Ohio Gen. Code). 
But he cannot bar his wife of her right to 
a distributive share of property he “pos- 
sessed” at his death. (Sec. 10504-55 Gen. 
Code, 114 Ohio Laws, 356). Mr. Bolles was 
life beneficiary of Trusts No. 331 and 520, 
over which he had substantial dominion and 
control. Until Mr. Bolles’ death, the $4,000 
in No. 331 was not adequate to pay Mrs. 
Bolles the $500 per month therein provided 
for. Therefore, Trusts No. 331 and 520 are 
illusory as to the widow and voidable at 
her option, although valid for other pur- 
poses under Sec. 8617. 


The court goes on to say, in effect, that 
the husband’s intention is immaterial. It 
also states that the law places the widow 
“in a higher position than a mere creditor 
in respect to the personal property in an 
unrevoked revocable trust.” This last is 
noteworthy because, in Ohio, as in most 
jurisdictions, the widow’s distributive share 
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is a portion of the net, not gross estate. 
Suppose a husband makes a $50,000 revoc- 
able trust for his sister, dies leaving a wid- 
ow as his sole heir, debts of $25,000, and 
no estate except the trust. Under the doc- 
trine of the Bolles case the widow would 
take the $50,000 in the trust under the stat- 
ute of distribution and the creditors would 
take nothing. Creditors would not like that. 


From the corporate fiduciaries’ point of 
view this is the most alarming of all re- 
vocable trust cases because the trusts made 
seemingly adequate provisions for the wid- 
ow, appeared to be valid by the Ohio stat- 
ute, apparently were not made in contem- 
plation of early death, and were formal and 
complete. The whole tenor of the case indi- 
cates that, but for the statute, the trust 
would have been void in its entirety. The 
court seems to return to the view expressed 
in the Hawkins case,® that the revocable 
trust was not good at common law. 


Opposite View 


ICHIGAN has taken a view opposite 
ii to that of Ohio. The most recent ex- 
pression of opinion by its courts is in Rose 
v. Rose.© Following the earlier case of 
Goodrich v. City National Bank and Trust 
Co.,1! this case goes all the way in upholding 
a revocable trust where broad powers are 
retained. Commenting on the conflict be- 
tween Ohio and Michigan, an Ohio trust 
executive says: 
“In an adjoining state the opposite de- 
cision has been reached and the right of a 
surviving spouse to take trust property 
under the election statute has been denied, 
so that we have the unsatisfactory situa- 
tion where either spouse can take personal 
property into Michigan and enter into a 
revocable trust agreement in the State, the 
operation of which is governed by Michigan 
laws and not affected by the Ohio decision.” 
Arkansas and Nebraska have recent de- 
cisions placing them firmly among the 
states where revocable trusts are held to be 
valid. A late Arkansas case, decided by a 
federal court, but presumably following 
the law in Arkansas, is United States Build- 
ing and Loan Assn. v. Garrett)? The trust is 
declared to be valid although the settlor 
(trustee), in addition to a power of revoca- 
tion, reserved the right to sell the trust 
property and to use the dividends and pro- 

°Union Trust Co. v. Hawkins, 121 Ohio St. 159, 167 N.E. 
389. 

300 Mich. 73, 1 N.W. (2d) 458 (1942). 

270 Mich, 222, 258 N.W. 253. 

264 Fed. Supp. 460 (1946). 





ceeds for his own benefit. The most recent 
Nebraska case,!* follows the old standard 
cases in holding valid an informal trust 
which certainly is very near the borderline. 


Illinois Situation 


N Illinois the courts have appeared al- 

ways to favor revocable trusts. It seems 
reasonable to assume that they will continue 
to do so, but Smith v. Northern Trust Co., 
supra, decided in 1944, makes one wonder if 
the tide of judicial opinion is turning in an- 
other direction. In this case a husband dur- 
ing his life had transferred $50,000 in per- 
sonal property, which comprised virtually 
all of his estate, to the trust company to be 
held under a living trust agreement. By 
the terms of the agreement he was to re- 
ceive the income and such parts of the prin- 
cipal as he should request, and the trustee 
should deem necessary, to maintain him ac- 
cording to his accustomed standard. The 
settlor also reserved a veto power over in- 
vestments, and power of revocation. The 
settlor died in 1941. There was nothing in 
the estate for the widow after expenses of 
administration. 


The Appellate Court held the trust inval- 
id as to the widow, who, the court said, was 
entitled to a widow’s award and her statu- 
tory 1/3 of her husband’s estate, including 
the trust estate, after expenses of the trust, 
and just claims. It states the majority rule 
to be in substance as follows: An absolute- 
ly bona fide gift by a husband to a third 
person is not a fraud on the marital! rights 
of the wife even though made with the in- 
tention of depriving ‘her of the right of 
sharing therein, but “if a transfer by a 
husband be colorable merely, that is, a 
mere device by which the husband does 
not part with absolute dominion over the 
property, it will be considered a fraud on 
the wife’s marital rights.” The court finds 
that a request by the settlor for principal 
payments would be equivalent to a com- 
mand which the trustee could not ignore ex- 
cept at the risk of having the trust termin- 
ated. Hence, it says, the transfer to the 
trustee, although absolute in form, was 
merely colorable and illusory as in Newman 
v. Dore, supra, and Martin v. Martin.'4 


Testamentary 


NOTHER interesting case is Merz v. 
Tower Grove Bank and Trust Co. 


’Whalen v. Swircin, 141 Neb. 650, 4 N.W. 
(1942). 
4282 Ken. 411, 1388 S.W. (2d) 509 (1940). 


‘53844 Mo. 1150, 130 S.W. (2d) 611 (1939). 


(2d) 737 
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Julius Merz, two weeks before his death, in 
contemplation of death, and with the intent 
of limiting the income of his wife after his 
death, transferred virtually all his estate 
($300,000) to the Bank and himself as 
trustees of a revocable trust. In holding the 
trust void in toto the court considered only 
the intent, which was to deprive the widow 
of her “lawful marital statutory rights’, 
and found further that the conveyance was 
testamentary in character and made in 
contemplation of death. 


Massachusetts Cases 


TONE v. Hackett and Jones v. Old Col- 

ony Trust Co., supra, were always cited 
by courts when they wished to sustain a re- 
vocable trust. Another Massachusetts case, 
McEvoy v. Boston Five Cents Savings 
Bank,'® equally well known, was cited by 
courts wishing to declare such trusts inval- 
id. The McEvoy case recently was over- 
ruled in National Shawmut Bank of Boston 
v. Joy.'7 In this case the court made it clear 
that a trust agreement is not testamentary 
merely because it is made as a substitute 
for a will or to avoid making a will, and 
that the settlor may retain broad powers of 
amendment, revocation or control so long 
as the trustee is given actual duties to per- 
form. 


Still more recently the Massachusetts 
court held a trust valid, against a wife and 
son, although the settlor had reserved the 
power to alter, amend or revoke, although 
the trust property comprised practically 
everything he had owned prior to the trans- 
fer, and although he created the trust with 
the intention of disinheriting his wife and 
son.18, 


6201 Mass. 50, 87 N.E. 465 (1909). 
1753 N.E. (2d) 113 (Mass. 1944). 
Kerwin v. Donoghy, 59 N.E. (2d) 299 (Mass. 1945). 
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Although not really a trust case, Martin 
v. Martin supra, is mentioned here because, 
with Newman v. Dore, it formed the basis 
of the opinion in Smith v. Northern Trust 
Co. In reaching the conclusion that an at- 
tempt to transfer was colorable, made with 
intent to defraud settlor’s wife, and void, 
the Kentucky court said that it is unimpor- 
tant whether or not a wife has a quasi 
vested interest in a husband’s personalty; 
that an action of this character is based on 
the fraudulent act of a husband seeking to 
deprive his wife of a right to share in his 
property; that a transfer by a man of the 
bulk of his estate whether real or personal 
“actuated by this sinister purpose” is a 
violation of his legal obligation to provide 
for his wife after death, and that a man 
may not make a voluntary transfer for the 
purpose of defeating his wife’s marital 
rights. 


The New York Situation 


LTHOUGH decided almost ten years 
ago, Newman v. Dore, is still the lead- 
ing case in New York and perhaps the most 
important of all decisions on the subject. It 
stands for the proposition that if settlor, 
in addition to the power of revocation, re- 
serves too many other powers of control, 
the trust will be regarded as illusory and 
invalid, at least so far as the statutory 
rights of the surviving spouse are con- 
cerned. 


How far the New York courts ultimately 
will go is hard to predict. In the very re- 
cent case of City Bank Farmers Trust Co. 
v. Cannon, 19 the court said, “A settlor who 
reserves absolute powers of modification 
and revocation possesses all the powers of 
ownership.” This is a rather sweeping 
statement. The answer probably is that 
New York courts will hold trusts invalid 
whenever a contrary decision would seem 
unjust. 


In Other States 


ECENT cases in Pennsylvania?® and 
New Jersey”! indicate that those states 
will remain in the group favoring revocable 


19291 N.Y. 125, 51 N.E. (2d) 674 (1943). 


“Murphey v. C. I. T. Corporation, 347 Pa. 191, 33 A. 
(2d) 16 (1943), where the court said, “the right to revoke, 
unexercised, is a dead thing.” 


“Savings Inv. & Trust Oo. v. Little, 185 N.J. Eq. 546, 
39 A. (2d) 392 (1944) holding a power of revocation con- 
sistent with a valid trust even where coupled with wide 
control, such control being exercised by the settlor as a 
trustee. 
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trusts. A Maryland case,?? of a somewhat 
different type, will help to show the trend, 
or lack of trend, of judicial opinion. Thom- 
as Mushaw, immediately before his death, 
opened four bank accounts, each of about 
$9,000 and each in the name of himself and 
one of his children, in trust for himself and 
the child, subject only to his own order, 
“upon death of either to revert to and be 
subject to order of survivor.” At the hus- 
band’s death, he left no other estate of im- 
portance. “The salient fact,” the court said, 
“is that the widow is completely stripped of 
her marital rights in the personal property 
of her husband.” It concludes: 

“The dominion retained ... was as com- 
plete as though the entries had never been 
changed. The children had no right to draw 
any part of the funds until after the father’s 
death, whereas he could at any time set the 
transaction aside in whole or in part. While 
this does not affect the legal validity of the 
form of gift, it is a significant fact to be 
considered in passing upon the good faith 
of a husband in relation to the marital 
rights of a wife. When coupled with the 
facts that these funds constituted substan- 
tially all of his estate, and that the only 
possible reason for changing the entries 
was to effect a transfer to the persons 
named in the will, unencumbered by the 
right of renunciation, we agree with the 
conclusion of the court below that the 
transfers were colorable and constituted a 
fraud upon the marital rights of the 
widow.” 

Before leaving the cases, it should be 
mentioned that Canada, paying little heed 
to the rule in England?* or to the majority 
rule in the United States, held a revocable 
appointment of a trust beneficiary a testa- 
mentary act.24 The reason assigned was 
that the appointment, being revocable, was 
dependent upon death for its vigor and ef- 
fect. 


A Matter of Degree 


HAT should be the considerations 

leading to an acceptance or rejection 

of a trust plan? In one recent study some- 

what similar to this,2> the writer ended 

with the statement: “That the test is 
“Mushaw v. Mushaw, 39 A. (2d) 465 (Md. 1944). 


%Tompson v. Browne (1835) 3 Md. & K 32. Adamson v. 
Attorney General (19338) A.C. 257. 


**Re MacInnes, MacInnes v. MacInnes (1935) S.C.R. 
300, 1 D.L.R. 401. For critical discussion of the case see 
Inter Vivos Transactions with Testamentary Effect, 13 
Canadian Bar Review (May 1935) 324. 


*>Smith, The Present Status of “Illusory’’ Trusts—The 
Doctrine of Newman v. Dore Brought Down to Date, 44 
Mich. L. Rev. 151. 





whether the settlor intended to divest him- 
self of his property or whether he intended 
only to cover up the fact that he was retain- 
ing full control.” This, as he admitted, was 
in effect a return to his starting point. It 
will no more serve as a guide than will the 
words of the Restatement?* that a trust is 
not testamentary “where by the terms of 
the trust an interest passes to the benefi- 
ciary during the life of the settlor,” or the 
statement by the Supreme Court of Canada, 
that an act is testamentary if “the right of 
the beneficiary was dependent upon the 
death of the [settlor] for its vigor and ef- 
fect.” 


It would appear that the decisive factor 
in these cases is, in fact, one of degree. It 
is sometimes the amount of reserved con- 
trol which is the determining factor and 
sometimes the amount of property given 
away. It would seem that even in Massa- 
chusetts, Pennsylvania, New Jersey, Ne- 
braska, Connecticut or Michigan (to name 
some states most favorable to revocable 
trusts), it would be risky, even foolhardy, 
to recommend a trust such as was discussed 
in Merz v. Tower Grove Trust Co. There 
are situations which anger or annoy judges 
(who are human); and the judicial mind 
can always justify its decisions. The fac- 
tual situation is all important. If a widow 
is to be left destitute, a deserving child to 
be disinherited in favor of a settlor’s mis- 
tress, or even a “mere creditor’ deprived 
of his due, the person who creates a revoc- 
able trust is inviting trouble, and the broad- 
er the reservations of power and control, 
the greater the danger. 


Legal Versus Moral Standard 


RUSTS inter vivos are desirable, use- 

ful devices when employed for purposes 
consistent with public policy in any given 
community. Experience over hundreds of 
years has demonstrated that they are well 
suited for family settlements, and for both 
current and post-mortem management and 
distribution of estates for the benefit of 
individuals or charities. When, however, 
they are resorted to as instruments of cir- 
cumvention or evasion, whether of laws, 
of public policy, or even of commonly ac- 
cepted moral principles, the whole system 
of revocable trusts is imperiled. 


Technical soundness from a_ lawyer’s 
point of view is not enough to assure free- 


Restatement of Trusts, PP 57.1. 
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dom from judicial criticism. Practical com- 
monsense considerations often outweigh 
technical perfection. For purposes of decid- 
ing claims of widows, heirs, distributees, 
and creditors, courts are likely to say, if 
pressed too far, as already they have said 
in matters of taxation, that they will look 
to the substance rather than the form. It 
has been suggested by one learned writer 
on the subject?? that the problems (of tax- 


ation and the testamentary nature of re- 


vocable trusts) are sufficiently alike to ad- 
mit of profitable comparison, and by anoth- 
er?8 that for many purposes a settlor who 
has a power of revocation is treated sub- 
stantially as the owner of the property. 


There is a trend away from artifice and 
toward reality.2® Courts are likely to re- 
gard a power of revocation as the equiva- 
lent of ownership when circumstances seem 
so to demand. The living trust, however, is 
an institution that should be preserved. It 
would be very unfortunate if either courts 
or legislatures should decide that the power 
to revoke is equivalent to ownership in at- 
tempted post-mortem distributions of prop- 
erty. It would mean the end of the inter 
vivos trust in its traditional form. 


And it comes to this: that if the revoc- 
able trust is to be preserved, in the form 
which makes it effective after death, then, 
in my judgment, settlors, trustmen, and 
lawyers alike will have to exercise great 
discretion and a wise discrimination in 
the time and manner of its use. 


**]1 Bogert, Trusts and Trustees, 342. 


*SAustin W. Scott, The Effects of a Power to Revoke a 
Trust, 57 Harv. L. Rev. 362, 377. 


*°The words are borrowed from Gregory v. Helvering, 
293 U. S. 465 (1935). 
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HE STATEMENT OF POLICIES* as 
adopted by the National Conference 
Group, a joint Committee of the American Bar 
Association and the Trust Division of the 
American Bankers Association, has been 
adopted by the Delaware State Bar Associa- 
tion and the Delaware Bankers Association. 
To implement these policies, a Joint Con- 
ference Committee of the two associations has 
approved the following “statement of agreed 
practices with respect to wills and irrevocable 
trust instruments.” 


1. Trust Companies will not furnish to a 
customer any instrument in form for execu- 
tion as a will, except in compliance with the 
provisions hereinafter set forth. 


2. If a customer comes to a Trust Com- 
pany about his will, 


(a) The Trust Company will explain to him 
the necessity:of his designating an attorney 
to represent him and upon his undertaking to 
do so, the Trust Company may discuss with 
the customer fully his idea about the disposi- 
tion of his property, may work out in detail 
an estate plan, and may submit to the cus- 
tomer a memorandum setting forth the plan 
and containing suggestions as to administra- 
tive clauses and powers. 


(b) As soon as the customer’s wishes have 
been ascertained with a sufficient degree of 
definiteness, the Trust Company, if so re- 
quested by the customer, shall deliver to him 
any memorandum so prepared, in order that 
the customer may discuss with the lawyer the 
contents thereof; or, if so requested by the 
customer, the Trust Company shall arrange a 
conference to discuss the memorandum with 
the lawyer designated by the customer. If the 
lawyer disagrees with any of the recommenda- 
tions of the memorandum, he and the Trust 
Company shall make an effort to compose their 
differences of view. Should such effort be 
unsuccessful, a conference shall be had be- 
tween the lawyer, the Trust Company and the 
customer, at which the matter shall be dis- 
cussed with the customer and decided by him. 


(c) After all of the provisions of the mem- 
orandum have been agreed upon, the lawyer 
shall prepare a draft of the will and shall 
(with the consent of the client) submit it to 
the Trust Company for consideration, to the 
end that its suggestions and its consent to act 
in a fiduciary capacity may be obtained. The 
lawyer may request the Trust Company to 
prepare a preliminary draft of the will for 
submission to him and the Trust Company 


*Reported in Oct. 1941 Trusts and Estates, at page 381. 
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LAWYERS AND BANKERS AGREE ON POLICIES 


Statement on Agreed Practices Adopted by Delaware Bar 
and Bankers Associations 


may comply with such a request. In case any 
such draft is made by the Trust Company, the 
lawyer shall discuss with the Trust Company 
before execution of the will any changes 
which he proposes to make in any draft sub- 
mitted to him by the Trust Company, and the 
lawyer and the Trust Company shall make 
every effort to reconcile their differences in 
the customer’s interest. 


3. Where a client comes directly to his at- 
torney requesting him to draw a will in which 
a Trust Company is to be named executor or 
trustee, the attorney will use his best efforts 
to obtain the client’s consent to furnishing a 
preliminary draft to the Trust Company for 
the purpose of obtaining its suggestions, if 
any. 

4. Trust Companies will insist that any 
irrevocable trust argeement to which they 
shall become a party shall, previous to execu- 
tion, be submitted to an attorney selected by 
the other party to the agreement for examin- 
ation, criticism and suggestions. 


5. Nothing in this agreement shall be con- 
strued as precluding the drafting or the super- 
vision of the execution of a will or irrevocable 
trust agreement by a Trust Company or other 
layman or lay agency, at a time and place 
when and where, because of inaccessibility, 
the services of a lawyer may not be available. 
However, each Trust Company member of the 
Association will proceed as nearly as possible 
in conformity with the above principles and 
will conscientiously endeavor to create a better 
understanding between the attorneys, the public 
and Trust Companies. 


6. The phrase “Trust Company” as herein 
employed shall include banks. 


7. The foregoing shall be considered as a 
statement of practices to be followed by the 
members of the State Bar Association and 
State Bankers Association and shall not be in- 
terpreted as a waiver of any legal rights of 
any of the parties hereto. 


Ww 


The banking members of the Joint Confer- 
ence Committee were Elwyn Evans, Chairman, 
John K. Garrigues, J. Gordon MeMillan, 
Harvey D. Williams and James W. Allison. 
Since the adoption of the Statement Mr. Mc- 
Millan has resigned and Mr. Howard Buckson 
has been appointed in his place. 


The attorney members were Clarence A. 
Southerland, Chairman, James R. Morford, 
Samuel F. Keil, William H. Foulk and Houston 
Wilson. 





TAXATION OF LIFE INSURANCE 


Suggestions for Changes in Incidence of Tax 


MAYO ADAMS SHATTUCK 
Haussermann, Davison & Shattuck, attorneys-at-law, Boston, Mass. 


HE QUESTION before the Congress, 

when it comes to examine the effect of 
Federal Taxation upon life insurance, is 
how to adjust the incidence of the tax bur- 
den so that a proper and fair incentive is 
given to the good citizens of this nation to 
protect themselves and their loved ones 
against adverse strokes of fortune — and 
yet not to give an undue advantage to per- 
sons who already have large economic pow- 
er. 

It was right and proper for Erwin Gris- 
wold in October 1942 to warn the Legal Sec- 
tion of the American Life Convention of 
“the abuse by many life insurance com- 
panies and many life insurance agents in 
selling life insurance as a means of tax 
avoidance.” He did much to destroy the 
damage which Oliver Wendell Holmes had 
unintentionally done by drawing an elo- 
quent and seductive line between legitimate 
tax avoidance and inexcusable tax evasion. 
Given the great need for national revenue 
to which Dean Griswold referred, a good 
citizen should bear in mind that continued 
and widespread tax avoidance must be cor- 
rected even more quickly than occasional 
tax evasion; for it is a much more danger- 
ous threat. 

Certainly I agree with his final conclusion 
that the real function of life insurance is 
to furnish protection to the average Amer- 
ican families, which demonstrably need 
protection. I might also mention here, how- 
ever, what has become abundantly clear 
since 1942, viz.: that there is a secondary 
sound function of life insurance even when 
one deals with rich men. Aside from fur- 
nishing protection to the surviving family 
of the assured, and thus lightening the bur- 
den of government in that respect, life in- 
surance also puts into the hands of the good 
citizen, by the sweat of his own brow exclu- 
sively, the liquid means of discharging his 
social obligation to contribute to the protec- 
tion of those less fortunate than himself. 


There are, so far as I know, no readily 
interpretable statistics which tell us what 


From address at 1946 conferment exercises of American 
Society of Chartered Life Underwriters. 


proportion of families have depended upon 
proceeds of life insurance for their contin- 
ued existence as a working part of our free 
society. But I doubt that statistics are need- 
ed. You know, from your actual experience, 
that if death overtakes the young American 
good citiben much before he is forty years 
of age, or even forty-five, the bulk of his 
protective mechanism must lie in insurance. 


And as everyday workers in the field we 
are becoming increasingly aware also of 
the secondary aspect of insurance usability. 
How often do you see, these days, the pro- 
ceeds of insurance used promptly and effec- 
tively to settle estate tax obligations? And 
those payments go, after receipt by Wash- 
ington, into the working funds of our na- 
tional government and into the social serv- 
ices which our government performs for 
the less fortunate ones among us. 


Common Characteristics 


O that, therefore, when we take as our 

examples of good American citizenship 
a forty year old insurance underwriter, doc- 
tor, teacher, lawyer, accountant, business 
man, or Congressman indeed, they are prac- 
tically certain to have these characteristics 
in common: 


First: they will have deprived themselves 
of luxuries in order to buy life insurance; 


Second: they will depend very largely, 
for the protection of their families, upon 
the proceeds of their life insurance; 

Third: if they have been luckier than the 
others and will leave other ° substantial 
means at death then their life insurance is 
likely to be devoted to pay their estate tax- 
es, and 

Fourth: unless they have been much luck- 
ier than the others they are presently hav- 
ing the very deuce of a time to make both 
ends meet, against present rising prices, 
and yet keep these valuable life insurance 
policies in effect. 


Taxation for Revenue Only? 


HE question now is whether from the 
standpoint of these good citizens, tak- 





ROLAND D. HINKLE, C.L.U. 


New President of American Society 
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ing thoroughly into account, also, the broad 
interests of the Republic, any change should 
be made in the incidence of Federal taxa- 
tion with relation to policies of life insur- 
ance. 


Your able Committee on Federal Law and 
Taxation opens its current report with the 
hopeful statement that 

“It is imperative for the economic welfare 
of the Country that the Congress and the 
various departments of the government 
abide by the fundamental conception that 
taxes should be levied to produce revenue 
to meet the expenses of government and 
should not be used as an instrument of social 
reform.” 


adds that 
“It is evident that in recent years we have 
strayed far from the original concept.” 

I am by no means sure of the meaning of 
the word “original.” But I am sure that 
from the opening day of this Republic tax- 
es have been used as an instrument of so- 
cial reform, and I am doubly sure that they 
are going to be so used now and hereafter. 
And it is right that they should be so used. 
I can only conclude that your Committee 
must méan that government shouldn’t col- 
lect money from its citizens which it doesn’t 
fairly need, for the sole purpose of correct- 
ing social faults. But who ever heard, in 
this increasingly socialistic age, of money 
which the government doesn’t need? I don’t 
believe that it can any longer be said that 
taxation should be utilized for revenue only. 
The way to express that ancient adage is 
to say that whenever it is decided what 
sum the government needs to pay for those 
functions which the people wish it to exer- 
cise all pains should be taken to collect it 
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upon a tax basis adjusted to accomplish the 
maximum social good. 


Steps to Take 


F that is a sound analysis of our method 

of approach, what steps should the Con- 
gress take on behalf of the good American 
citizens, always in justice to all other Amer- 
icans and always within the sound limits 
of the national needs? They seem to me 
clear. 


First: The entire tax structure should be 
scrutinized to prevent, so far as humanly 
possible, the use of insurance proceeds for 
any purpose of tax evasion and for any 
widespread use, by persons of large proper- 
ty, of tax avoidance. All present existing 
differentials in favor of rich men by the use 
of life insurance, if there be any, should be 
removed—but 


Second: There should be adopted, forth- 
with, an incentive by means of income tax 
deduction within controlled specific limits, 
which would enlarge the opportunity of the 
good American citizen of average earning 
power and modest property to care for his 
own. Possibly a direct credit might be 
granted in a limited amount. Possibly an 
extra credit should be allowed to those 
groups who, because they do not participate 
in employer-employee retirement programs, 
must find ways and means, often by pur- 
chase of retirement annuities, to set up 
their own old age protection. 


We have two courses which we may fol- 
low. We can either extend government boun- 
ty to superannuated persons in a truly fair 
manner so that everyone, including the 
great classes of good citizens, becomes eli- 
gible—or we can provide by social means 
for those who cannot satisfactorily provide 
for themselves, and give a corresponding 
incentive to those who are determined to 
provide, and do provide, for themselves. Of 
these two courses, the latter is distinctly in 
accord with the traditions of the Republic 
and the instincts of our people. If the young 
good citizen of this Nation is given help, 
within just limits, to protect his own family 
unit, he will receive not only what he richly 
deserves but he will also do better work for 
the Republic itself and the prospective bur- 
den of our government will by that much be 
reduced. 


Discriminatory? 


AM not impressed with the argument 
that such an incentive program would be 
discriminatory in nature and hence intoler- 





able to us. Of course it is discriminatory in 
some senses. But every tax program, every 
subsidy, is in some sense discriminatory. 
The point is that there are several valid 
reasons for this discrimination (if one must 
use an ugly word), the first and foremost 
being that any great group of good citizens 
who, by their common resolve and common 
action on insurance principles, take care of 
their own, have greatly eased the burden of 
government. The second, and equally ob- 
vious, is that one discrimination, such as 
presently exists against the “self-employed” 
group, deserves another—to correct it at 
least in part. There is no sound reason why 
a self-employed individual who is not able 
to qualify under an established pension plan 
should not receive, when he undertakes to 
establish his own retirement plan, the same 
income tax deduction benefits which are 
granted to other employers in accordance 
with present regulations. This position, 
demonstrably fair and sensible, can scarce- 
ly fail to commend itself to the members of 
our Congress who, by and large, are them- 
selves members of the self-employed group. 


Third: The special insurance exemption 
from the Estate Tax should be restored in 
a fair and reasonable amount. The instinct 
was a sound one which placed it in the Es- 
tate Tax statute in the first place. Possibly 
the amount of the exemption should be 
coupled to the size of the estate. But all of 
the arguments which I have advanced for 
an incentive deduction from income taxa- 
tion are equally applicable here and there 
are other arguments which are just plainly 
unanswerable. 


The fact is that insurance, by its very 
nature, is a disaster fund. Its office is to 
bridge a gap, for a group of dependent peo- 
ple, when the forces upon which they have 
relied are suddenly snatched from them. To 
allow them to have that protection free of 
impost is to encourage its use. Where insur- 
ance exists the shock upon our whole social 
fabric which inevitably ensues upon death 
is smoothed out and leveled off. If every 
sort of moratorium and waiting period and 
resuscitation mechanism is provided for 
American business, from mortgagor to rail- 
road, to ease the disruptive force of sudden 
economic decline and collapse, there is every 
reason why a thoughtful Republic should 
approve and encourage the creation of anti- 
shock mechanisms for its individual pro- 
prietors of proven worth. 

Fourth: Life insurance earmarked for 
the specific purpose of paying federal estate 
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taxes, and in fact devoted to paying those 
taxes, should receive some favorable treat- 
ment, either by exemption from inclusion 
in gross estate or otherwise. It is in a sense 
a funding or amortization of the inevitable 
tax burden. But more importantly, it rep- 
resents cash in a pinch and it helps us all. 
We all know that one ot the most successful 
ways of forcing a compromise with credi- 
tors, especially on the part of bad citizens, 
is simply not to have enough money to pay 
them. A good way to make it more certain 
that there will be enough money to pay 
them with a minimum of social shock is to 
offer an incentive for having the money. 
The old fashioned bag of candy on grocery 
payment day and the discount for cash now 
generally granted by American business 
were not the invention of simple minded 
persons. They were shrewd appraisals of 
the habits of mortal men. As proprietors of 
a Republic which needs money, at par and 
without delay, we might well consider the 
wisdom of granting a discount for cash 
wherever there is legal assurance that the 
cash is available when due. 

Finally: There are incidents of the pres- 
ent tax statutes which cry aloud for over- 
hauling. Some, like the unjustifiable dis- 
crimination against insurance which arises 
out of the adoption of the so-called “pre- 
mium payment test” are self demonstrating 
monstrosities, which are very harmful to 
owners of insurance.* Some, like the present 
treatment of interest payments on option 
settlements are very likely too generous to 
the taxpayer. These, however, are the dis- 
torted products of history, which need ad- 
justment and probably will receive it, on 
any general revision. 


*See Report of The Committee on Taxation of the Asso- 
ciation of the Bar of New York, Roswell Magill, Chair- 
man, dated June 15, 1946. This report is abstracted in 
CCH Business and Estate Insurance Reports, { 2401. 
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Drafted* by Committee on Fiduciary Legislation, Trust Division, American Bankers Assn. 


E it enacted, etc. 

Section 1. A bank or trust company or- 
ganized and doing business under the laws of 
any state or territory of the United States of 
America, including the District of Columbia, 
other than (the state, territory or district 
adopting the act), and a national bank, duly 
authorized so to act, may be appointed and 
may serve in this state as trustee, whether 
of a corporate or personal trust, executor, 
administrator, guardian, conservator or com- 
mittee for an incompetent person, o” in any 
other fiduciary capacity, whether the appoint- 
ment is by will, deed, court order or decree, 
or otherwise, when and to the extent that the 
state, territory or district in which such bank 
or trust company is organized or has its prin- 
cipal place of business grants authority to 
serve in like fiduciary capacities to a bank or 
trust company organized and doing business 
under the laws of this state. 

Section 2. Before qualifying or serving in 
this state in any fiduciary capacity, as defined 
in Section 1 of this Act, such bank or trust 
company shall file in the office of the (title of 
public official) (a) a copy of its charter certi- 
fied by its secretary under its corporate seal, 
and (b) a power of attorney designating the 
said (title of official) or his successor in office 
as the person upon whom all notices and pro- 
cesses issued by any court of this state may 
be served in any action or proceeding relating 
to any trust, estate, or matter within this 
state in respect of which such bank or trust 
company is acting in any such fiduciary capac- 
ity with like effect as personal service on such 





*Neither the committee nor the Trust Division is urging 
passage of this act. It is merely suggestive. 
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bank or trust company, which power of at- 
torney shall be irrevocable so long as any such 
liability shall remain outstanding against 
such bank or trust company in this state. Upon 
receipt of such notice or process, it shall be 
the duty of the said (title of official) forth- 
with to forward the same by registered mail 
to such bank or trust company at the address 
stated in the said power of attorney. 


Section 3. The provisions of this act shall 
not be construed to prohibit, permit or affect 
in any other way, the right of a bank or trust 
company, organized and doing business under 
the laws of any other state, territory or dis- 
trict than (name of state adopting act), in- 
cluding a national bank doing business in 
any other state, to establish in this state a 
place of business, branch office, or agency for 
the conduct of business as a fiduciary. 


Section 4. No bank or trust company organ- 
ized and doing business under the laws of any 
state or territory of the United States of 
America, or of the District of Columbia, other 
than (the state adopting the act), or a national 
bank doing business in any other state, terri- 
tory or district, shall act in a fiduciary capacity 
in this state, except pursuant to the provisions 
of this act. 


Section 5. Any bank or trust company vio- 
lating any provision of this act shall be guilty 
of a misdemeanor and, upon conviction thereof, 
shall be subject to a fine of not exceeding 
. , and may, in the discretion of the 
court, be prohibited thereafter from serving 
in this state in any fiduciary capacity. 

Section 6. All acts or parts of acts which are 
inconsistent with the provisions of this act are 
hereby repealed. 
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TAX NOTES 


SAMUEL J. FOOSANER 


Counsellor at Law, Newark; Special Tax Lecturer at New York 
University, University of Miami, Rhode Island State College, 


Income Tax 


Sale of life estate held to be capital 
gain transaction. Remainderman of a trust 
paid the life tenant $35,000 for releasing 
the life estate to him. The Treasury con- 
tended that the entire $35,000 thus received 
constituted ordinary income. HELD: Tax- 
payer, upon releasing her rights under her 
life estate, in effect assigned all future 
income under the trust to which she would 
have been otherwise entitled. This was a 
sale of a capital asset and the amount re- 
ceived was subject to being reported as a 
capital gain rather than as ordinary income. 
Allen v. First National Bank and Trust Co., 
C.C.A. (5) No. 11708, Oct. 25, 1946. 


Reserved powers over income, invest- 
ments and sales make income chargeable to 
grantor. Taxpayer established four trusts 
for four minor children. Each of the in- 
dentures provided that the income of the 
trust could be applied toward the support, 
maintenance and education of the benefi- 
ciary. The settlor reserved the right to have 
the trustee use principal for the purpose 
of making such loans, sales of assets or 
investments as the grantor might direct. 
HELD: The powers retained by the settlor 
with respect to the corpora and the use 
of the income of the trusts were such that 
the income of the trusts was chargeable to 
him. Mather v. Comm., C.C.A. (6) No. 
10,243, Oct. 17, 1946. 


Broad reservation of authority to grantor 
as co-trustee makes income of trusts re- 
portable by him. In creating trusts for each 
of his two sons, the grantor designated him- 
self and a bank as co-trustees. Notwith- 
standing this co-fiduciary relationship, he 
reserved certain powers to himself alone. 
The use of trust income and the manner in 
which it was to be applied in behalf of his 


and Practising Law Institute 


sons were left to the sole discretion of the 
grantor. He also retained the right to direct 
that the benefits of the trusts, passing upon 
the deaths of the two sons, (either under 
their wills, or upon their dying intestate), 
be limited to specified beneficiaries. These 
included the issue or widows of the sons, 
or alternatively, upon default, a particular 
foundation. HELD: The grantor was tax- 
able on the full income of both trusts be- 
cause of the broadness of the powers which 
he retained. The five-year period for as- 
sessing a deficiency under Section 275 (c) 
of the 1936 Revenue Act applies where a 
taxpayer omits an amount from gross in- 
come in excess of 25% of the over-all 
amount shown on his return. Hopkins v. 
Comm., C.C.A.(6), No. 10,183, Oct. 18, 1946. 


Testamentary annuities not exempt under 
U.S.-France treaty. Decedent left the res- 
idue of her estate to her trustees with in- 
structions, among other things, to pay 
annuities of $400 and $800 to two former 
employees, citizens of France. Petitioner 
deposited the annuities due for the years 
1941 and 1942 to the accounts of the respec- 
tive beneficiaries, but did not include these 
sums in the withholding tax returns. It 
was contended that the payments comprised 
a “life annuity” in the first instance and a 
“private pension” and “life annuity” in the 
second, and that, as French citizens, the 
recipients were exempt from the withhold- 
ing tax under Article IX(c) of the Con- 
vention and Protocol on Double Taxation 
between the U. S. and France, effective 
January 1, 1935. HELD: The Tax Court 
was correct in sustaining the Commission- 
er’s contention that the words “life annui- 
ties” as contemplated in Article IX(c) of 
the Treaty, could be reasonably limited to 
purchased or contractual annuities, and by 
implication, therefore, excluded testament- 
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ary annuities. The words “private pen- 
sions,” found under Article IX(c), do not 
apply, since the sums to be paid were not 
construable as constituting a pension in 
any sense. Kimball v. Comm., C.C.A.(1), 
No. 4180, Nov. 1, 1946. 


Estate Tax 


Reservation of life estate in trust income 
does not justify inclusion of corpus. De- 
cedent created a trust on July 1, 1922, 
wherein she directed that income be paid 
to her for life. Upon grantor’s death, the 
trust was to terminate, with principal and 
accumulated income to be _ distributed 
equally to her children, or issue of any 
child not living, “by right of representation 
to them, their heirs and assigns forever.” 
Grantor died on January 28, 1941, leaving 
six surviving grandchildren. Commissioner 
included trust in her gross taxable estate. 
Suit was instituted for a refund. HELD: 
The case of May v. Heiner is applicable. 
The transfer was not made in contempla- 
tion of death. An unconditional transfer 
was effectuated. The decedent merely re- 
tained a life estate in the income of the 
trust. No string to the property severable 
only upon death was retained. Nor did there 
exist a possibility of reverter which re- 
quired inclusion of the trust company in 
the decedent’s gross taxable estate. A full 
refund, with interest and costs, is in order. 
Drummond v. Clauson, U. S. D. C., So. Div. 
Me., No. 199, Sept. 13, 1946. 


Tax due from estate even though property 
to which attachable never enjoyed. Testa- 
mentary trust directed that the income 
“be distributed at such times and in such 
amounts as such trustee shall deem best,” 
in equal one-third proportions to his wife, 
and two executors, their heirs, executors 
or administrators. The income having been 
accumulated by the trustees, it was urged 
that they had been given full power to with- 
hold the income of the trust and that, there- 
fore, upon the death of testator’s wife, no 
part of the income of her husband’s testa- 
mentary trust comprised property taxable 
as part of her gross estate. HELD: The 
Tax Court rightfully concluded from the 
express words in the testator’s will that 
accumulation of income of the trust was 
not required. Testator’s wife was entitled 
to one-third of the income. The surviving 
beneficiaries having received this income 
upon its being subsequently distributed to 
them in accumulated form, and an estate 
tax deficiency having resulted to the wife’s 
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estate because of the inclusion of this prop- 
erty, as conceded by them, they are liable 
for this deficiency. There is nothing incon- 
sistent in the conclusion that the interest 
of a decedent under a will may be liable 
for estate taxes on property which was 
never actually received. Earle v. Comm., 
C.C.A.(6) No. 10269, Oct. 23, 1946. 


Life insurance proceeds includible where 
possibility of reverter provided. Decedent 
(who died in 1941) procured an insurance 
policy on his life under the terms of which 
his wife was named life owner and also 
designated as the primary beneficiary. As 
life owner, she possessed the right to bor- 
row on or surrender the policy and to 
change the beneficiary. Under the bene- 
ficiary clause which was in effect at the time 
of the insured’s death, it was provided that 
if the wife did not survive the insured, the 
proceeds were to be paid to his estate. 
HELD: The possibility of the proceeds 
reverting to the estate of the insured con- 
stituted sufficient cause to include such 
proceeds (in excess of $40,000) in his 
gross estate under Section 811(g) of the 
Code as it prevailed prior to the amend- 
ment by Section 404 of the 1942 Revenue 
Act. Estate of Thierot v. Comm., 7 T.C. No. 
131, Nov. 8, 1946. 


General power under local law subjects 
property to inclusion. Donee of a power of 
appointment, controlled by the law of Penn- 
sylvania, was given sufficient freedom un- 
der the terms of the will granting her the 
power to appoint to her creditors if she 
so chose. HELD: Within the interpretation 
of the Pennsylvania law, the power was 
a general one. This being so, the property 
subject to power is includible for federal 
estate tax purposes (under pre-1942 law). 
Pennsylvania Company v. United States, 
U. S. D. C., E. D. Pa., No. 5170, Oct. 4. 


Conditional devise deprives estate of 
charitable deduction. Under terms of will, 
widow was to be permitted to occupy a cer- 
tain farm without charge for a period of 
five years after testator’s death. Thereafter, 
the property was to devolve to the City of 
Milwaukee on the condition that it be main- 
tained as a park and that the devise be 
accepted within a specified time. Upon the 
City’s failure to accept the property, it was 
to devolve to the State, on the same condi- 
tions, and if the State refused the land, it 
was to pass on to the County. If none ac- 
cepted, the property was to fall in the resi- 
due of the estate. Decedent’s estate claimed 








a charitable deduction to the extent of the 
value of the land, less the five-year term 
of the widow’s occupancy. HELD: Deduc- 
tion denied. Sec 81.46 of Treasury Regula- 
tions 105 provides: “If as of the date of 
decedent’s death the transfer to charity is 
dependent upon the performance of some 
act or happening of a precedent event in 
order that it might become effective no de- 
duction is allowable unless the possibility 
that charity will not take is so remote as to 
be negligible.’ The conditions precedent 
respecting acceptance and use, and the 
requirement regarding continued use of the 
land as a park, caused the devise to be 
so conditional as to preclude the likelihood 
of acceptance and retention. Churchill v. 
United States, U. S. D. C., E. D. Wis., No. 
2480, Oct. 7, 1946. 


Gift Tax 


Tax payable notwithstanding income is 
taxed to grantor. Taxpayer established a 
trust in 1938, under the terms of which the 
net income was to be paid to her husband 
for a period of six years. Upon the termina- 
tion of the trust, or upon the beneficiary’s 
death, whichever occurred first, the prin- 
cipal of the trust was to revert to the 
grantor. A new agreement was executed by 
the wife on Deeember 31, 1941, directing 
that income of the trust be paid to her hus- 
band for life, with the further provision 
that, within the trustee’s discretion, as 
much as $3,000 annually could be dis- 
tributed to the husband from the principal 
of the trust. Upon the death of the hus- 
band, the corpus subject to this trust was 
also to revert to the petitioner. The income 
of the trusts, for the years 1938 to 1941, 
inclusive, having been taxed to the peti- 
tioner under Helvering v. Clifford, a ques- 
tion arose respecting the liability for gift 
taxes. HELD: The distributions made to 
the husband in 1938 and 1939 comprised 
completed gifts and, as such, were taxable, 
notwithstanding the fact that the income of 
the trust was taxable to the petitioner. A 
taxable gift occurred in 1941, the evaluation 
of which was to be determined by donee’s 
right to receive $3,000 for life, together 
with interest on a decreasing corpus, as 
ascertained from the terms of the trust. 
Lockhard v. Comm., 7 T.C., No. 135, Nov. 
14, 1946. 


Revenue Bureau Rulings and News 


Application of Section 162(d)(3) (A) 
and 65-Day Rule. Only when income of an 
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estate for a taxable year “becomes payable,” 
and may be properly paid or credited to a 
beneficiary, pursuant to the terms of the 
will or the local law, within the first 65 
days of the succeeding taxable year, does 
Section 162(d) (3) (A) apply. To determine 
whether or not the income “becomes pay- 
able,” resort must be had to the definition 
as contained in Section 162(b) of the Code, 
and Section 29.162-2(b) of Regulations 111. 
Where there exists a specific direction to 
pay a fixed amount of income to a bene- 
ficiary on February 28th of each taxable 
year, and this amount is less than the total 
income for the accumulation period, it will 
be presumed that the amount paid was 
derived from the most recently accumulated 
earnings. Where the trust instrument pro- 
vides that all or a portion of the income for 
the taxable year shall become payable to 
the beneficiary on February 28th of the 
succeeding taxable year, the above presump- 
tion does not apply and the entire amount 
paid on February 28th comprises a deduc- 
tion to the trust for the taxable year ending 
prior thereto and is reportable income by 
the beneficiary in that year. Special Ruling, 
August 26, 1946. 

Specific application of Section 162(d) (3) 
(A) and 65-Day Rule. Pursuing its inquiry 
further, the fiduciary institution which ob- 
tained the foregoing Special Ruling, cited 
a case in which A died intestate on Novem- 
ber 1, 1944, and his estate received income 
payable to decedent’s widow, in $1,000 
amounts on November 30, 1944, December 
30, 1944, January 30, 1945 and February 
28, 1945. From the total $4,000 received, a 
distribution of $1,500 was made to the 
widow on February 1, 1945. The trustee 
requested information as to whether the 
$1,500 payment was deductible by the 
estate as of December 31, 1944, or was $500 
deductible in 1944 and $1,000 in 19465. 
HELD: Since the decedent died intestate, 
it is essential to determine whether the 
income could have been “properly paid or 
credited” to the widow within the first 65 
days of 1945. If authorization existed to 
distribute the 1944 income on February 1, 
1945, Section 162(d) (3) (A) applies, and 
the $1,500 distribution will be considered 
to have been paid as of December 31, 1944. 
Special Ruling. Oct. 8, 1946. 


Convention between France and United 
States respecting income and estate taxes. 
A convention was signed between France 
and the United States on October 18, 1946, 
and awaits exchange of ratifications. 
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Decisions 


These digests of current decisions affecting fiduciaries were reported by the 
following attorneys, for their respective jurisdictions: 


ARIZONA & NEW MEXICO: 
Robinette & Linton, Phoenix 


Harold L. Divelbess—Gust, 


Rosenfeld, Divelbess, 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

IOWA: Paul F. Ahlers—Stipp, Perry, Bannister, Carpenter & Ahlers, Des Moines 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis 
NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Trachtman & Hughes, New York City 
PENNSYLVANIA: E. C. Shapley Highley—Shoyer, Rosenberger, Highley & Burns, 


Philadelphia 


The complete roster of contributing legal editors appears in January and July. 





CHARITIES — Restrictions on Testamen- 
tary Gifts 


California—District Court of Appeal 
Estate of Haines, 76 A.C.A. 791, Oct. 30, 1946. 


Testatrix, by will executed two weeks be- 
fore her death, left the residue of her estate 
to an Eastern Star lodge to be used for the 
benefit of a Masonic home, expressly making 
no provision for heirs, and further providing 
that if any part of the estate should be held 
to have been disposed of in violation of Cali- 
fornia Probate Code Section 41 (restricting 
testamentary gifts to charity), such part 
should go to a friend, Mott. Testatrix left a 
half brother and six nephews and nieces, who 
appeal from an order distributing the estate 
to Mott. 


HELD: Affirmed. Since there was a valid 
substitutionary gift in favor of Mott, thereby 
precluding the heirs from any interest in the 
estate, Section 41 did not apply and the estate 
should have been distributed to the lodge, which 
prevailed although it had not appealed. 


CLaims — Administration Period Does Not 
Toll Statute 
New Mexico—Supreme Court 
Matson’s Estate, 173 P. (2d) 484. 


Matson, at Wichita, Kansas, executed and 
delivered to claimant a promissory note. Later 
Matson became a resident of New Mexico until 
his death October 11, 1941. His widow made no 
application for Letters of Administration on 
his estate until July 16, 1942. Prior thereto, 
on April 30, 1942, an administrator was ap- 
pointed. Claimant filed proof of claim on the 
note on May 4, 1942, which was six years and 
nine days after action on the note accrued. 
Under local statute, the surviving spouse has 
twenty days to apply for administration, dur- 
ing which period none others may apply. The 
lower court ruled that this period of twenty 
days should be deducted in computing the six- 
year limitation time on notes. 


HELD: Reversed. Such period does not sus- 
pend the running of statute of limitations 
which has already started to run. A disability 
to sue does not toll the statute in the absence 
of a specific provision to that effect. 


Either the statute of non-claim, or statute 
of limitations, whichever has run its course, 
may be relied on as a bar. 


CLaims — Alimony Payments Allowed 
Against Husband’s Estate 


Iowa—Supreme Court 
In re Yoss’ Estate, 24 N.W. (2d) 399. 


Claim in probate by divorced wife against 
administrator of her former husband’s estate 
to recover monthly installments of alimony, 
alleged to have fallen due after his decease. 
Stipulation of settlement in divorce proceed- 
ings, approved by the decree, provided for 
monthly payments “during the life of the 
wife.” The decree of the court specifically 
referred to said payments as “alimony.” 


HELD: Recovery allowed. The parties to the 
divorce suit had a right to agree that periodic 
payments to the wife should continue after 
the husband’s death and for the lifetime of 
the wife and where such agreement is ap- 
proved by the court, the same is enforceable 
against the husband’s estate. The fact that 
the decree in the divorce proceedings refers 
to the monthly payment as “alimony” is in- 
sufficient to show that the court intended the 


payments to terminate upon the death of the 
husband. 


CLAIMS — Survivor’s Interest in Commun- 
ity Property Not Subject to Debts of 
Decedent 


Arizona—Supreme Court 
Re Monaghan’s Estate, 173 P. (2d) 107. 


Executor filed petition for sale of real estate, 
in order to obtain funds to pay certain debts 





of the estate, consisting of probate, attorney’s 
and executor’s fees. The community debts had 
already been paid. Appellant, wife of decedent, 
objected to sale of her half community interest 
in the property, alleging her half interest was 
not subject to expenses and charges of admin- 
istration. Court ordered sale of the whole and 
the wife appealed. 


HELD: The survivor’s interest in community 
property is subject to probate only in the event 
there are community debts. Where there are 
community debts and the representative takes 
possession of all of the community property, 
the widow’s allowance is chargeable pro rata 
to the respective interests of the deceased and 
the survivor under Section 38-903 A.C.A. 

Expenses incurred by the representative in 
carrying on the business of the community, 
for charges incurred in dealing with the com- 
munity assets, should be pro-rated between 
decedent and survivor. 


The interest of the wife in the community 
property is a present vested half interest, not 
an expectancy which she retains on her hus- 
band’s death, and on his death she acquires 
nothing further of value. 


Section 38-1201 A.C.A. states the “property 
of the decedent” shall be chargeable with the 
expenses of administration. The “property of 
the decedent” does not include the interest of 
the survivor in community property. There- 
fore, since the debts here are expenses of ad- 
ministration, a sale of only the husband’s half 
interest can be had. 


COMMON TRUST FuNps — Court Account- 
ing Settles Administrative Questions 


See report in this issue, page 621. 


COMPENSATION — Executor’s Commissions 
and Proctor’s Fee Reduced 


New Jersey—Court of Errors and Appeals 
In re Ryan’s Estate, 49 Atl. (2d) 40. 


An appeal was taken from those portions 
of a decree which allowed executor’s commis- 
sions of $5399 (3%%), and proctor’s fees of 
$4500 on a corpus of $153,912. The estate was 
preponderantly comprised of cash and stock 
of a company of which testator was president. 
Agreements were entered into by testator in 
his lifetime with respect to sale of said com- 
pany stock upon his decease. Three months 
after qualifying, the executor was paid the 
sale price of the stock. 


HELD: The Legislature has set a 5% max- 
imum commission rate for even the most 
involved administration, where the corpus ex- 
ceeds $50,000. The administration of the herein 
estate was “in general a simple matter .. .” 
The decree as to allowances, therefore, should 
be modified, reducing the executor’s commis- 
sions to $3500. (slightly less than 2%% of 


663 


corpus), and the counsel fee to $3500, as 
constituting reasonable compensation for legal 
services rendered, 


DISTRIBUTION — Exercise of Trustee’s Dis- 
cretion in Distributing Principal to Life 
Tenant 


Missouri—Supreme Court 
Lyter v. Vestal, 196 S.W. (2d) 769. 


An action for declaratory judgment was 
brought to construe the following provisions of 
a testamentary trust by the trustees and those 
beneficiaries receiving the net income thereof 
for life, a contingent remainderman, the Board 
of Curators of the University of Missouri, by 
answer putting the trustee and life tenant upon 
strict proof of compliance therewith: 


“The Trustees ip the exercise of their discretion, and 
upon the written request of my wife, in the event of 
any emergency, which in the discretion of the Trustee 
exists, shall have the right to withdraw installments 
of principal and pay them over to my said wife from 
time to time for the maintenance, comfort, and gen- 
eral welfare of herself and any minor child or children 
of mine, and for the education of any of my chiJdren 
under the age of Twenty-one (21) years. The necessity 
and propriety of such withdrawals, <nd the amount 
thereof shall be determined by the Trustees and their 
determination shall be final. After the death of my said 
wife such withdrawals may be made, in like manner, 
upon the written request of my daughter, Martha.” 


Testator’s widow made written request for 
an advancement of $15,000 (out of a corpus 
of approximately $223,000) for the purpose of 
“payment of income tax, medical and hospital 
bills, general household expenses and other 
necessary expenses for my maintenance, com- 
fort and general welfare, as those terms are 
used in said will.” 


HELD: (1) As a matter of construction of 
the foregoing clause, the exercise of discretion 
on the part of the trustees in determining 
whether an emergency exists and the require- 
ment for a written request by the wife are 
concurrent and not alternative conditions to 
the right of withdrawal. 


(2) Where the testator has stated that the 
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determination of the trustees shall be final, 
the power is absolutely.discretionary in its 
exercise and the reasonableness of the trustee’s 
decision will not be subject to review by the 
courts. However, the giving of such absolute 
discretionary power is normally construed as 
merely dispensing with the standard of reason- 
ableness and thus the trustee will not be per- 
mitted to act dishonestly, or from some motive 
other than the accomplishments of the pur- 
poses of the trust, or to act arbitrarily without 
an exercise of his judgment. 


(3) The construction to be given the use 
of the word “emergency” is to be derived from 
the whole will, and in the light of the testator’s 
clear intent was to provide the widow and 
daughter with ample income for their main- 
tenance and comfort during their whole life- 
time, which purpose would be defeated by 
unnecessary or ill-advised encroachment upon 
principal. Thus, the word “emergency” is not 
to be construed as a temporary unavailability 
of resources to meet a need, which need would, 
in the judgment of the trustee, in reasonable 
probability be satisfied, in course, by the bene- 
ficiary’s other resources or by trust income, 
but is to be given its full import of necessity, 
urgency and immediacy implicit in the mean- 
ing of the word. 


Girts — Alleged Gift of Savings Bank De- 


posit Held Incomplete 


Massachusetts—Supreme Judicial Court 


Monaghan v. Monaghan, 1946 A.S. 1213; Nov. 4, 
1946. 


Action by the executor of X’s will against 
A to recover the amount of a savings bank 
deposit in the N Bank. A few months before 
his death, X signed an order for payment of 
the deposit to A, explaining to the person who 
witnessed it that he might not live very long 
and wanted A to have it. He placed the book 
and the order in his safe deposit box, to which 
A’s son B had access; but he did not inform 
either A or B of the order. After X’s death, 
B went to the box to get X’s will and found 
the order and the book. He delivered them to 
A, who withdrew the money. A never saw the 
book or the order until after X’s death, but 
about a year before signing the order X told 
A that after his (X’s) death A would find an 
account made out to him (A) in the N Bank. 


HELD: The gift was incomplete and the 
executor was entitled to recover from A. 
“There was no intention on the part of the 
decedent to transfer to the defendant the 
dominion and control of the deposit in question 
in decedent’s lifetime, and there was no 
delivery, actual or symbolic, of the book of 
deposit and order to the defendant or to any- 
one in his behalf sufficient to effect a valid 
gift of the deposit in question.” 
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GirTts — Effect of Creating “Joint” or “Sur- 
vivor” Bank Account 


New Jersey—Court of Errors and Appeals 
Rush v. Rush, 49 Atl. (2d) 238. 


Decedent’s holdings consisted of a joint 
interest in a home in which she resided, and 
three bank accounts. Having changed over one 
of her bank accounts at a prior date to the 
joint names of herself and her son, she fol- 
lowed the same procedure with respect to her 
two remaining bank accounts when she was 
approximately 85 years of age. This son was 
one of eight children. Upon decedent’s death, 
this son claimed the monies on deposit in 
the three accounts. The Administrator sought 
an accounting from him seeking justification 
for his contention of ownership by virtue of an 
alleged gift. 

HELD: The change-over of the accounts 
from the decedent to herself and her son, 
jointly, did not accomplish a completed gift. 
It was not accompanied by a surrender of 
control or dominion over the accounts but, 
rather, was effectuated for the convenience of 
the decedent as transferor. Title or ownership 
is not conclusively proved by form or content. 
To demonstrate a valid and completed inter- 
vivos gift, the claimant must establish the 
donor’s intent as being clear and convincing. 
Such gift must be evidenced by a surrender of 
the subject matter concerned, actual or sym- 
bolic, with an undisputed divestment of all 
the interest in the property claimed to be 
transferred. 


LIFE TENANT & REMAINDERMAN — Ex- 
penses of Unproductive Property 
Charged to Income 


Missouri—Supreme Court 


Brookings v. Mississippi Valley Trust Co., 196 S.W. 
(2d) 775. 


An action was brought by the life tenant 
of a testamentary trust against a successor 
trustee to require that taxes and other ex- 
penses of unproductive real estate be charged 
against corpus, and not against income de- 
rived from the trust property as a whole. The 
power to sell trust property was specifically 
denied the successor trustee. The trust pro- 
vided: 


“And such trustee shall, from time to time, as the 
same becomes due, collect and receive all rents, inter- 
est, dividends or other income property from said 
trust property out of which he shall first pay all taxes, 
insurance, repairs and other charges and expenses 
upon said property or any part thereof, and the ex- 
pense attending the execution of this trust, including 
compensation to said trustee; and he shall pay the 
net income remaining **” (to the aforesaid life-ten- 
ant) (italics by court). 


The land in question was certain down-town 
real estate which had recently become unpro- 
ductive and litigation was pending by the 





tenants thereof for rain damage from defec- 
tive roofing, the cost of settlement of which the 
trustee proposed charging to trust income. 


HELD: The testatrix specifically directed 
payment of such expenses out of income. While 
expenses attendant upon unproductive proper- 
ty are generally borne by the corpus where 
the trustee is empowered to sell, where, by 
the terms of the trust, the trustee is directed 
to retain such property, even though unpro- 
ductive, the inference is that the settlor in- 
tended that as long as such property is re- 
tained, carrying charges therefore, should be 
paid out of income. Though the court has the 
power to do what is necessary to preserve the 
trust from destruction and, in the exercise of 
this power, may modify the terms of the trust 
to preserve it, such power will not be exer- 
cised to defeat or destroy it. 


LIFE TENANT & REMAINDERMAN — Ex- 
penses on Untenantable Property 
Charged to Corpus 


Iowa—Supreme Court 
In re Dolch’s Estate v. Dolch, 24 N.W. (2d) 447. 


Real estate, in untenantable condition, was 
received by the executor and the trial court 
ordered the property to be put in tenantable 
condition, the cost of the repairs and improve- 
ments to be paid from the corpus of the estate. 


HELD: The ordinary rule that where a trus- 
tee has charge of the property, in the absence 
of contrary provisions in the trust instrument, 
the cost of ordinary repairs should be charged 
to the income of the trust and be borne by the 
life beneficiary does not apply to a case where 
the premises were in untenantable repair when 
received by the trustee. In the latter case 
the cost of repair may be charged to the 
corpus. 


MorRTGAGES — Contribution by Devisees 
of Real Estate Encumbered by Mort- 
gage 


Massachusetts—Supreme Judicial Court 
Goodfellow v. Newton, 1946 A.S. 1253; Nov. 8, 1946. 


X owned four parcels of real estate subject 
to one blanket mortgage, given by her in 
1942. By her will executed in 1944 she made 
a specific devise of Parcels 1 and 2 to A. The 
other two parcels went as part of the general 
residue to B. A claimed that the whole mort- 
gage should be paid from the residuary estate, 
thereby exonerating his parcels from the 
mortgage. In 1909 (now G. L. Ch. 191, § 23) 
the law was changed to read in substance that 
a specific devise of real estate subject to a 
mortgage given by the testator should be 
deemed to be a devise of the equity subject 
to the mortgage, unless the contrary plainly 
appeared by the will. 
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HELD: By virtue of the statute the specific 
and the residuary devises were on an equality 
so far as the mortgage was concerned, and 
all four parcels must contribute in proportion 
to their respective values. 


PERPETUITIES — Power to Substitute As- 
sets is Equivalent to Power to Revoke — 
Validity Tested as of Date of Amend- 
ment of Inter Vivos Trust 


New York—Supreme Court, N. Y. Co.—Sp. Term IV 
Chase National Bank v. Reed, N.Y.L.J., Oct. 15, 1946. 


The trust indenture provided that the in- 
come be paid to the settlor’s wife, and upon 
her death for separate trusts each measured by 
the life of a child of the settlor, without limit- 
ing such trusts to children in being on the 
date of the trust indenture. The settlor re- 
served to himself and the adult beneficiaries 
or their survivors the power to substitute for 
any securities composing the trust any other 
securities designated by them. A child of the 
settlor was born after the date of the trust 
indenture. Thereafter, by a supplemental agree- 
ment, the trust indenture was modified, secur- 
ities were substituted, the prior conveyance 
of additional property to the trust was con- 
firmed, and the original trust agreement as 
modified was confirmed and ratified. Did the 
trust for the after-born child violate the New 
York rule against perpetuities ? 


HELD: The trust was valid. The power re- 
served to the grantor and the adult beneficiar- 
ies or their survivors to substitute securities 
is equivalent to the reservation of a power to 
revoke, alter or modify the trust. Where a 
power to amend or revoke is reserved the per- 
missible period runs from the expiration of 
the reserved power and not from the date 
when the trust was originally created. “Thus, 
tested by the date of the amendatory agree- 
ment, and in the light of the accepted rules of 
construction and the authorities, the trust for 
the benefit of ... is valid.” (Note: Is a power 
to substitute securities a power to revoke for 
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the purpose of perpetuity questions? Was the 
power in the instant case “unrestricted” since 
it was exercisable only with the consent of 
others? If the case turns on the existence of 
a power to revoke, are the limitations to be 
tested as of the date of the amendatory 
agreement, or as of the date on which the 
power expired? ) 

Some of the other questions presented were 
decided as follows: the power to substitute 
securities, which was reserved by the settlor 
and the adult beneficiaries “or the survivors 
of them,” remained operative after the settlor’s 
life, because the quoted phrase referred to 
the survivors of the beneficiaries, not the 
survivors of the settlor and the beneficiaries. 


It was argued that the power to substitute 
securities was a fiduciary power and that 
therefore only investments which were legal 
for trustees could be designated by the holders 
of the power. HELD: the restriction of trustees 
to legal investments is purely statutory; the 
statutes are applicable only to “an executor, 
administrator, trustee or other person holding 
trust funds for investment;” the holders of 
the fiduciary power did not come within any 
of these statutory categories; and, moreover, 
the authority to substitute “any” securities 
would dispose of this question. 


PoweErRs — Limitations — Revocation of 
Jointly Created Trust 


New York—Court of Appeals 


Culver v. Title Guarantee & Trust Co., N.Y.L.J., Dec. 
5, 1946, front pg. 


Three settlors jointly established a trust 
containing no reservation of a power to re- 
voke. After the death of one settlor, the others 
sought to revoke the trust with the consent 
of the persons beneficially interested, under 
Personal Property Law Sec. 23. Upon an agreed 
statement of facts, the Appellate Division 
directed judgment against revocation. Subse- 
quently, however, it permitted the surviving 
settlor to revoke the trust as to their contri- 
butions, with the consent of the beneficiaries. 
‘On appeal, 


HELD: Reversed. The trust could not thus 


be revoked since the consent of each settlor 
is required under the statute. 


Were all the settlors living, the consent of 
each to revocation, in whole or in part, would 
have been necessary. There is equal reason for 
forbidding such revocation when one of them is 


dead. 
—Staff Digest 


A. I. B. To Meet in Detroit 


THE 1947 CONVENTION of the American Insti- 
tute of Banking will be held in Detroit, June 
2 to 6, 1947, it has been announced by George 
J. Greenwood, Jr., national president of the 
Institute, who is also assistant manager of 
‘The Bank of California N.A., Portland, Ore. 


TRUSTS and ESTATES—December 1946 


TAXATION — Estate & Inheritance — Gift 
in Trust Not Intended to Take Effect at 
Death 


Pennsylvania—Supreme Court 
Glosser Estate, decided Nov. 8, 1946. 


Settlor, aged 46, and wife irrevocably de- 
clared themselves to be trustees of a fund of 
$125,000 contributed by settlor for the benefit 
of three sons whose interest, prior to termina- 
tion, was expressly limited to the “earnings, 
profits, avails, and proceeds” of the fund, if 
and when distributed to them, and until dis- 
tribution, they were to have no legal or equit- 
able interest in the trust res. The term was 
fifteen years, with provision for prior termina- 
tion by agreement of the trustees and the 
beneficiaries, and for longer duration by agree- 
ment of the beneficiaries, but at termination, 
whether by agreement or by expiration of the 
term, one-third of the fund was given to each 
of the sons absolutely. Trustees were given 
full powers of sale, management, and invest- 
ment, and if one died, the survivor could ap- 
point the successor. There was language indi- 
cating that the value of each beneficiary’s 
share could be diminished or increased by the 
trustees. A gift tax was paid. 


Settlor lived for five -years, during which 
no income was distributed, and at the time 
of his death, the fund had grown to $204,000. 
The fund was included as part of decedent’s 
estate for State Inheritance Taxes under 
statute which taxed gifts intended to take 
effect in possession or enjoyment at or after 
the death of donor. The tax authorities con- 
tended that the beneficiaries’ interest was 
illusory, or at best was limited to income, and 
that until settlor died, beneficiaries were pre- 
cluded from enjoyment or possession without 
his consent. The lower Court excluded the fund 
from the taxable estate. 


HELD: Affirmed. If there is no reservation 
of income or retention of power to revoke 
or amend whereby settlor may reassert domin- 
ion over the property, and he has divested 
himself absolutely of all title to the property 
at the time of the execution of the trust, the 
transfer is a perfected gift inter vivos and not 
subject to inheritance tax. The criterion is 
whether settlor has parted with all his inter- 
est, title, possession, and enjoyment prior to 
death, and not whether the beneficiaries are 
to acquire possession or enjoyment at or after 
such death. The management powers were not 
equal to control, enjoyment by the beneficiar- 
ies was not contingent on settlor’s death, and 
the exclusion of the beneficiaries from property 
rights in the trust res merely adopted for 
the trust a view that many courts and writers 
would uphold without specific provision to 
that effect. The reference to the increase and 
decrease of the fund was concerned with gains 
znd losses of administration. 





WILLS — Probate — Revival of Revoked 
Will Executed Mutually 


Iowa—Supreme Court 
In re Farley’s Estate, 24 N.W. (2d) 453. 


Testator and wife executed reciprocal wills. 
Later they were divorced. Subsequent to the 
divorce, testator executed a second will in 
which the divorced wife was not named as a 
beneficiary and expressly revoking the first. 
The first will was still in existence at testator’s 
death but the second will could not be found 
and was therefore presumed to have been re- 
voked by destruction. Testimony was conflict- 
ing as to whether testator intended to revive 
the original will by destruction of the second, 
he being on friendly terms with his divorced 
wife. The trial court directed a verdict for 
the proponent of the first will. 


HELD: Reversed. Assuming the reciprocal 
wills constituted a contract between testator 
and his then wife, the remedy of the former 
wife should be by action for breach of con- 
tract or specific performance; the revoked 
will was not entitled to probate even though 
the revocation of the same constituted a breach 
of contract. 


The first will was not ipso factor revived by 
destruction of the second, and in view of con- 
flicting evidence as to testator’s intention 
regarding revival of the first will, the question 
of such intention should have been submitted 
to the jury. 


Current Articles 


Some Aspects of Estate Planning, by C. 
Stewart Baxter: Taxes, November. 


Use of Life Insurance to Mitigate Taxes, 
by C. Rex Welton: Wisconsin Law Review, 
May (just published). 


Taxation of Survivors’ Annuities Under 
Pension Plans, by Weston Vernon, Jr. — 
Trust Bulletin, December. 


Special Problems of Smaller Trust Depart- 
ments, by Gilbert T. Stephenson.—lIbid. 


Releasing Powers of Appointment in Penn- 
sylvania, by Thomas L. Wentling: Dickinson 
Law Review, October. 


Support Claims of Wife and Spendthrift 
Trust Interest of Husband-Beneficiary, - by 
John L. Bigelow: Ibid. 


The Treasury Legislates: The Distortion of 
the Clifford Rule, by E. W. Pavendstedt: Tax 
Law Review, November. 


Trust Investments: Earmarking or Nom- 
inees, by George G. Bogert: Texas Law Re- 
view, June (just published). 
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Tax Check List for Pension Plans 


1. FOR CONTINUED APPROVAL, even 
though a plan had been previously approved 
under Section 165(a) of the Internal Revenue 
Code, it will be necessary to amend it, if the 
Commissioner of Internal Revenue so advises, 
to give effect to new rulings promulgated sub- 
sequent to the issuance of the original approval 
letter. 


2. In any case, such approval letters refer 
only to qualification under Section 165 (a) 
and the employer must demonstrate the cor- 
rectness of the amount of his deductions under 
Section 23 (p) upon the field audit of his: 
income tax return. 


3. Many pension plans, particularly of the: 
typical annual premium retirement income pol- 
icy type, have failed to utilize the maximum 
flexibility of employer contributions which the 
Internal Revenue Code Sec. 23 (p) (1) (A) 
(iii) permits. For example, such a plan may 
call for level annual premiums of say $20,000: 
per year, in bad years as well as good, whereas 
a plan could be set up with contributions of 
say, $30,000 in peak years, $10,000 in normal 
years and with suspension of contributions, en- 
tirely in bad years. PS 57 issued on August: 
5, 1946 by the Pension Trust Information Ser- 
vice clearly indicates that this flexibility is. 
permitted within the Commissioner’s test of a 
permanent plan, as long as employee benefits. 
are not affected and the current costs have 
been met (in the aggregate — but not necessar- 
ily each year) retroactive to the beginning of 
the plan. 

4. On severance of employment or death, 
the Bureau of Internal Revenue is denying the: 
favorable capital gains treatment to distribu- 
tions all in one year if there have been any 
other distributions to the employee prior 
thereto. This directly affects profit-sharing 
plans with periodic distributions during the life 
of the trust. 

Partial list presented by Meyer M. Goldstein,. 
Director, Pension Planning Company of New 
York, at the Fifth Annual Institute on Federal 
Taxation of New York University, Nov. 18. 


No Bond Gift 


THE TREASURY DEPARTMENT has ruled that it: 
will not pay a donee of a War Savings Bond 
acquired by gift from the registered owner 
during his lifetime. This negatives the October: 
1945 decision of the Florida Supreme Court 
in the case of Executor of Marshall’s Will v. 
Felker, which held that the bond could be the- 
subject of an inter vivos gift. A contrary de- 
cision was reached in May of this year in the 
Kentucky case of Moore v. Marshall, cited by 
the Treasury in support of its position that 
the bond belonged to the decedent owner’s. 
estate. 
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